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WEEK 1: Introduction to personal injury claims in Canada
Monday, January 5, 2026

1.0 	INTRODUCTION

· This is a collaborative class:
· We will call upon everyone to participate in class.  
· We want to make it a practical class that gives you something more than a surface understanding of injury law.  
· For all of us to meet that goal, it is important that you all participate.  

· We base 25% of your mark on your participation, and UBC requires us to provide this mark on a curve. 

· So, your participation matters: to both your learning and to your grade!

· Overview of course materials, readings, and grading.

· Readings & class notes – all found on the KazLaw website under “UBC Law”, updated one week in advance of each class. Please come to class having read the *bolded* cases, ready for discussion.  

This class is important. 

· The focus of this course is to teach you how to successfully advocate not for a corporate entity but for a vulnerable person who has been injured because of the intentional or negligent tortious conduct of another person(s). 
· Advocating for vulnerable individuals is difficult work, but it is rewarding and purposeful: you have an opportunity to make a real difference in a person’s life. 

The course format is both academic and practical.
· The course is broken into two sections and taught with specific case examples: 
· The first five weeks are the fundamentals of tort law – case law, statutes, legal issues and heads of damage.   
· The latter weeks are focused on trial advocacy and procedure specific to personal injury.
· We refer to many real cases that we or our colleagues have handled to try to ensure our lesson plans are as practical as possible.
· We will have guest lecturers to provide other perspectives, including from the defendants’ bar.
· By the end of the course, we expect you will understand: 

· The relevant statutes and key judicial decisions governing injury claims in Canada with a particular emphasis on British Columbia. 

· The anatomy of a personal injury claim including the various heads of damage, and the available defences to a personal injury claim. 

· The procedural aspects of an injury claim, including strategy, as well as the advocacy skills required to successfully advance a claim for an injured person, from intake to closing. 

· There is no text for this course and the majority of the readings are case law and select excerpts from various texts and articles posted on the KazLaw website.  

Course evaluation

· The course evaluation is based on the following criteria:

· Final Exam (75%) 

· Class Participation (25%):  Students attend and participate in class discussions and are required to provide weekly feedback/reflections on each class, by email. 
· The deadline for these reflections is the Friday before every Monday class.
· The reflections do not need to be long: 1-2 paragraphs is fine. The best reflections don’t regurgitate what was discussed. Ideally, reflections should be thought-provoking. Was there a particular issue discussed that has caused you to think about how the law can advance in a particular way? We want to learn from you, as much as you learn from us. 
Contact information

You can reach us by email or phone and all the course information is on the website.

· Email:   tmartin@kazlaw.ca and sk@kazlaw.ca (make sure to include “UBC” in the subject line).

· Phone: (604) 681-9344 at the office;

· Website: https://www.kazlaw.ca/ubc-law/  or click on “UBC Law” under the “Home” tab at www.kazlaw.ca. 

· Included on the website is the following information: 

· Course Materials: course description, schedule, etc.

· Lecture Notes: Our lecture notes for class will be updated and posted week-to-week.  

· Resources: Links to case law, relevant websites, papers, etc.
Let’s readjust the lens
· What do you think of when you hear, “personal injury lawyer”?
· This?  https://www.youtube.com/watch?v=oHdEOFM4oQU  Or this? https://www.tiktok.com/@call.jacob/video/7348220779928210734?is_from_webapp=1&sender_device=pc 

· In the eyes of some members of the public, and in the eyes of some members of the bar, injury lawyers are seen as bottom feeders. This perception is a consequence of some (but very few) fraudulent claimants, the distasteful advertisements we see from some lawyers, as well as social conditioning and misinformation through popular culture and the media.

· When considering this issue, reflect on the comments of McEachern C.J.S.C. (as he then was) in Butler v. Blaylock (7 October 1980), Vancouver B781505 (B.C.S.C.) and consider if the Court is articulating a new standard of proof in these cases:

I am not stating any new principle when I say that the Court should be exceedingly careful when there is little or no objective evidence of continuing injury and when complaints of pain persist for long periods extending beyond the normal or usual recovery.

An injured person is entitled to be fully and properly compensated for any injury or disability caused by a wrongdoer. But no one can expect his fellow citizen or citizens to compensate him in the absence of convincing evidence ‑‑ which could be just his own evidence if the surrounding circumstances are consistent ‑‑ that his complaints of pain are true reflections of a continuing injury.

· In the case of sexual assault complainants, a common and harmful myth suggests that victims (e.g., E.M. in the Hockey Canada case), might fabricate or exaggerate allegations to receive a financial settlement. Defence lawyers have at times used this narrative to undermine a complainant's credibility during cross-examination.

· Or how about jury trials. Do you think we, as plaintiff personal injury lawyers, can ignore the fact we are loathed, and that the eight jurors are skeptical and distrust our intentions?  Can the jury pool be influenced by subtle advertisements suggesting that injured plaintiffs are fraudulent? See: 

· https://www.youtube.com/watch?v=YWS1VXjP6JA 
· and ICBC’s anti-fraud advertising: purely educational or jury interference?, The Lawyers’ Daily, May 25, 2017

· The majority of this course is devoted to answering one question: how do we effectively advocate for an injured individual when the overwhelming pre-existing prejudice and belief is that these are fraudulent or exaggerated claims? Our task is to give you strategies and techniques to ensure that truth and justice prevail.


· By the end of this course, we are hopeful you will:

· Have a sophisticated appreciation of the public policy rationale of personal injury law;
· Have more empathy for the vulnerable position that injured persons find themselves in after a preventable wrong; and
· Appreciate the important roles of both plaintiffs’ and defendants’ lawyers in advocating for their clients’ interests.

2.0 THE PURPOSE OF TORT LAW
· The idea of corrective justice in Western civil society dates back (at least) to Aristotle’s treatment of justice in Nicomachean Ethics, but it continues to be a central theory of contemporary private tort law.[footnoteRef:1]  [1:  Clements v. Clements, [2012] S.C.J. No. 32, 2012 SCC 32 (S.C.C) at paras. 7 and 41, citing E. J. Weinrib, The Idea of Private Law (Oxford, United Kingdom: Oxford University Press UK, 1995) at 156; see also Ernest J. Weinrib, “Corrective Justice in a Nutshell” (2002) 52:4 U.T.L.J. 349.] 

· In 12th-century England, tort law was increasingly used to maintain social order by imposing compensatory fines to remedy wrongs.  “By defining certain conduct as wrongful and enabling a means of redress for harms caused by deviations from that standard, tort law reflected and helped shape social behavior and expectations.”[footnoteRef:2] [2:  Zahr K. Said, Tort Law: A 21st-Century Approach, Published by CALI eLangdell Press. Available under a Creative Commons (CC BY-NC-SA 4.0) License, Module I, A 21st-Century Overview of Tort Law, The Origins of Tort Law.] 

· In the 18th Century, the Industrial Revolution brought new social order concerns, for which the law of negligence and strict liability was introduced.  
· In the early 20th Century, claims for medical malpractice and product liability were organizing, and in 1932, the House of Lords’ decision in Donoghue v Stevenson[footnoteRef:3] arrived, establishing the modern law of negligence with the “neighbour” principle imposing a duty of care.   [3:  [1932] C.C.S. No. 158.] 

· The common law of torts continues to evolve to respond to social order concerns of the day. For example, following the “Me Too” movement, we are seeing more and more sexual assault survivors access justice through civil actions versus the criminal justice system.
· Tort law remedies have always existed in Canada as a socio-legal concept intended to satisfy certain public policy goals, and the primary organizing principle of tort law is corrective justice; tort law is a legal system available to private citizens to right the wrongs caused by a defendant’s conduct.[footnoteRef:4]  [4:  John Finnis, Natural Law and Natural Rights (Oxford: Clarendon Press, 1980) at 178.] 

See K. Anggadol, Basics of Canadian Tort Law for Personal Injury Cases,
Canadian Lawyer, May 5, 2024:  https://www.canadianlawyermag.com/practice-areas/personal-injury/basics-of-canadian-tort-law-for-personal-injury-cases/384247 

· The three elements of a tort: 

· Fault/wrong;

· Causation; and 

· damages (compensable harm).  

· Personal injury is a subsection of tort law.

· In a personal injury claim you need someone (the defendant) to have committed an intentional or a negligent act or omission that caused a compensable injury.  

2.1 Defining “Personal Injury”

· The term “personal injury” is tossed around without any thought given to what it means.  What do we mean when we use the term “personal injury?”:

· “Personal” references the fact that the harm, or the injury, is something that happens to the person, as opposed to property, reputation, etc…

· “Injury” - Physical, emotional or psychological injury inflicted to a person.  

· Do we have any further criteria for personal injury – for example: 

· Does it have to be objectively verifiable? 

· Does it have to be caused by a specific incident or can it be caused by a series of incidents occurring over a period of time? 

· Does it include aggravations of a pre-existing injury or does it have to be a new injury?  

· Does it include emotional or psychological injuries?


2.2 	Circumstances in which a compensable personal injury may arise: 

2.2.1   Motor Vehicle Accidents:

· Until very recently in British Columbia, the most common of personal injury claims were motor vehicle accident-related injuries. 
· As of May 1, 2021, by way of legislative amendment, motor vehicle collision-related injuries are “no fault”, such that persons injured in car accidents are statute-barred from bringing litigation per section 115 of the Insurance (Vehicle) Act, [RSBC 1996] c. 231

· In lieu of a right to sue under tort law, the Province of British Columbia has mandated the payment of “enhanced care” benefits by its Crown corporation, the Insurance Corporation of British Columbia (ICBC):

117  Subject to this Part, benefits under this Part are payable by the corporation regardless of who is responsible for the accident.

· These radical tort reforms were introduced by the Province alongside public messaging that:

(1) ICBC was a “dumpster fire” financially, because of the previous administration’s dishonesty: https://youtu.be/OH_yRchJHX8?si=XXCS8pQ0j_m8YSBB; 
(2) Insurance premiums under a new “no fault” system would be less, and “care” more: https://www.facebook.com/share/v/1EFVYVHr3m/ or https://youtu.be/HruCM3gze-4?si=Q0jnXzf52jJs2S4w 
· The counter campaign: https://www.notonofault.com/faqs 

2.2.2   Occupier’s Liability:
· Occupier’s liability in BC is governed by statute (the Occupier’s Liability Act, [RSBC 1996] CHAPTER 337), and the common law. 
· By definition, an “occupier” is a person who is either in physical possession of a “premises” or has responsibility for, and control over, the condition of the premises, the activities conducted on those premises, and the persons allowed to enter those premises.
· A “premises” includes land, structures, ships, vessels, trailers designed or used for residence, business or shelter, and railway vehicles or aircraft while not in operation.
· Under section 3 of the Act, “an occupier of a premises owes a duty to that in all the circumstances of the case is reasonable to see that a person, and the person's property, on the premises, and property on the premises of a person, whether or not that person personally enters on the premises, will be reasonably safe in using the premises.” 
· The duty of care applies in relation to (a) the condition of the premises, (b) the activities on the premises, or (c) the conduct of third parties on the premises.
· Examples of occupier’s liability claims:
· slips, trips, and falls on “premises”; 
· social or commercial host liability; 
· injuries resulting from improper safety, maintenance or design considerations such as deck collapse at a house or injuries in pools. 

· Most provinces have occupiers’ liability legislation (exception is New Brunswick which relies upon common law and Quebec has a civil code).

2.2.3   Product Liability:

· Consumer products can and do cause injury, and injury from a defective or dangerous product can be compensable. 
· Product liability injury claims can be brought as individual or as class actions. For example, the Toyota class action related to the sudden acceleration problem, the Suzuki Tracker vehicle rollover caused by negligent design, and medical product failures such as the Zimmer hip, failed medications such as Vioxx (which may cause heart disease), broken bike frames such as the Cannondale Gemini, etc…
· One of the leading cases on causation in tort law arose from a product liability claim (presumably a subrogated claim by Alberta’s workers’ compensation): Resurfice Corp. v. Hanke, 2007 SCC 7: 
1   THE CHIEF JUSTICE — This case involves a tragic injury that befell a young man, Mr. Hanke, when a water hose was placed into the gasoline tank of an ice-resurfacing machine rather than the water tank. When hot water overfilled the gasoline tank, vapourized gasoline was released into the air. It was ignited by an overhead heater, causing an explosion and fire.  Mr. Hanke, who was employed by the City of Edmonton to run the ice-resurfacing machine and look after the ice-rink, was badly burned. 
 2   Mr. Hanke sued the manufacturer and distributor of the ice-resurfacing machine for damages, alleging design defects.  He contended that the gasoline tank and the water tank were similar in appearance and placed close together on the machine, making it easy to confuse the two. 
2.2.4   Assault and Battery:
· Assault and/or battery are claims arising from harmful/offensive non-consensual intentional contact.  

· This includes historical sexual abuse, fights in bars, intentional motor vehicle accidents, failing to disclose sexually transmitted diseases, etc…

· Civil liability vs. criminal negligence – different burdens of proof and different remedies

· Sexual violence claims – working with these clients can be particularly challenging  

2.2.5   Sports Injuries:

· Some sports related injuries are compensable.  The primary issue is one of consent, and the courts have consistently ruled that there is a voluntary assumption of risk in sporting activities.  However, at a certain point the defendant’s conduct goes beyond the normal expectations of the participants and the resulting injury is compensable.  For example, hockey with fights or hits from behind into the boards, improper tackles in soccer, rugby injuries in the scrum causing paralysis, etc.. 

· The most famous case of a sports injury that is connected to Vancouver is the Steve Moore and Todd Bertuzzi incident that took place in 2004. In the course of a game between the Vancouver Canucks and the Colorado Avalanche, Todd Bertuzzi jumped on Moore from behind, driving him into the ice before two more players jumped onto him. Moore suffered three broken vertebrae and a concussion as a result of the incident, and never returned to professional hockey. 

· Another interesting illustration of this is the Myles Garrett and Mason Rudolph incident that took place in 2019. This took place during an NFL football game between the Pittsburgh Steelers and the Cleveland Browns. 

· The principle of consent, if the contact was incidental and part of the game, and whether or not Garrett’s conduct would meet the threshold for criminal assault charges is explained in this article published in Forbes. 

· This article from the LA Times examines other notorious sports related assaults over the years.

· In the 2023 BC Supreme Court decision in Miller v. Cox, 2023 BCSC 349 Justice Baker held that a recreational soccer player was liable for a “dangerous and reckless” slide tackle that injured an opponent, finding that the slide tackle went beyond the risks the plaintiff impliedly consented to by participating in the game. Justice Baker considered the different standard of care tests used in various provinces for determining legal fault in sports negligence claims and adopted the following passage from  Lorne Folick, Michael Libby and Paul Dawson’s Sports and Recreation Liability Law in Canada as an accurate summary of the law:

The practical result of this difference in views between provinces means, quite simply, that an injured hockey player in British Columbia faces a much less substantial burden of proof of an actionable injury than does a similar player in other provinces. It will be sufficient in the former case to simply show a failure to adhere to the relevant standard of care, while in the latter, intentional conduct (or at least recklessness) is required.

Thus, the burden of proof bar is lower in BC than in some other Canadian provinces, such as Ontario, Manitoba and New Brunswick.  

2.2.6   Professional Negligence/Malpractice:
· A common personal injury claim arises out of professional negligence – this includes medical malpractice, dental malpractice, physiotherapy malpractice, chiropractic malpractice, improper psychological counseling, etc.

· The test is whether the professional owed a duty of care to the injured party, whether he or she breached the requisite whether standard of care, and that breach is what caused the injury and resulting damages.  

2.2.7   Municipal Liability:

· Failing to salt or clear the road or sidewalk in hazardous conditions, failing to prevent rock fall near highways, failing to put up guardrails to protect motorists when driving near a cliff, recreational facilities including pools, Walkerton contamination of water supply causing deaths of seven people and numerous injuries, etc...

· These claims are governed by the Local Government Act and the common law.  

2.2.8   Government Liability:

· Residential school claims, Hep-C class action in which the government failed to screen blood donations and infected thousands of Canadians with contaminated blood, etc.

· These claims are governed by the Crown Proceeding Act and the common law.  In Canadian Tort Law (5th Edition), Justice Allen Linden summarized the Just decision and government liability by saying:

"The government must be entitled to govern free from tortious liability. It cannot be a tort for government to govern. However, when a government is supplying services, that is, doing things for its people other than governing, it should be subject to ordinary negligence principles."

2.2.9   Aviation / Maritime Injuries
· Operators of aircraft or boats may be liable in tort for injuries caused to passengers or third parties.
· This is a complicated area of law governed by unique legal regimes (maritime and admiralty law) and international conventions (in aviation, the Montreal Convention), where travel is across jurisdictions. 
· Where travel is local, injury claims are governed by the common law. 
2.2.10   Wrongful Death Claims are distinct from personal injury claims
· Wrongful death claims are the subject of much debate in BC because the compensable damages continue to be severely restricted, while statutes in neighbouring jurisdictions have been updated to include some meaningful compensation to loved ones for the wrongful death of a family member by way of damages for grief and the loss of guidance, care and companionship: see, for example, the Yukon’s Fatal Accidents Act, R.S.Y. 2002, c. 86 or Alberta’s Fatal Accidents Act, RSA 2000, c F-8 

· In British Columbia, wrongful death claims are governed by the Family Compensation Act and the common law. The FCA takes into account ONLY the direct financial losses resulting from death: it fails to acknowledge damages for grief or loss of guidance, care and companionship. Therefore, if your child dies, you have no claim for anything other than funeral expenses, unless you can establish an economic loss by way of, for example, filial piety. 

· The following categories of losses are paid under the FCA:

· Compensation for lost family income which would have been earned in the future by the deceased from which the dependent would have benefitted;  

· Compensation for the value of lost household services which would have been performed in the future by the deceased; and

· For surviving children, some compensation is available under the common law for the “loss of parental guidance” which would have been provided by the deceased in the future.

The campaign for change is being spearheaded by In Their Name, a non-profit campaign of the BC Wrongful Death Law Reform Society that is comprised of 100% volunteer staff. Its members have each experienced a wrongful death in the family and are selflessly dedicated to legislative reform for families in the future. Their website can be found here. 

This article comments on how the current state of BC’s FCA leaves families without adequate compensation: The Lawyers’ Daily, August 28, 2017 - A matter of life and death: Urgent call for a new wrongful death statute in BC 

Recently, the B.C. Court of Appeal issued a landmark decision affirming the recognition of non-Western family cultural norms as a basis for awarding damages: Kim v. Murdoch, 2025 BCCA 211. In this case, the parents of a 17-year-old Korean boy who died in a tragic accident were compensated for the loss of benefits associated with hyodo—a traditional Korean practice of filial piety in which children are expected to provide financial support to their parents in old age.

The Court’s acknowledgment of hyodo as a foundation for economic loss under the Family Compensation Act sets an important precedent for considering culturally specific practices in wrongful death claims involving children. More broadly, this decision reflects the growing judicial recognition of immigrant and non-Western cultural traditions in the assessment of damages.

.
3.1     TORT REFORM 

· Let’s define “tort reform”: the term refers to proposed changes/reform of civil justice systems that would reduce tort litigation or damages.  This includes procedural limits on the ability to file claims and capping the awards of damages.

· What is the rationale/justification in favour of tort reform?

· The primary criticism of the tort system focuses on an economic analysis and asserts that the costs of litigation and compensation payouts raise the cost of insurance (and products generally). Because most tort claims will be paid from the pockets of insurance, and because the public generally pays into insurance schemes of all kinds, tort reform proponents assert that reducing tort litigation and payouts will benefit everyone who pays for insurance.

· Frivolous lawsuits clog up our courts and drive up the cost of doing business for industry.  

· The tort system is an expensive and inefficient way to compensate those injured.

· What is the rationale/justification against Tort Reform?

· "...tort law serves two legitimate purposes. First, the law serves to compensate victims for their losses. Second, the threat of liability serves to deter future accidents." 

· Limitations on damages and other restrictions on plaintiff's traditional rights will reduce corporate accountability. Because corporations typically engage in a cost-benefit analysis before considering whether to stop a wrongful action (such as polluting or not enacting proper measures for safety), corporations will decide that the cost of changing a wrongful practice would be greater than the cost of continuing it, unless there is the chance that the cost of continuing will be made greater by a successful lawsuit. 

· There is no objective or reliable evidence supporting a crisis in our justice system that requires tort reform.  

· There are no savings associated with tort reform.

· Examples of tort reform in Canada: the cap on pain and suffering from the 1978 Trilogy, statutory caps/deductions/thresholds on soft tissue injuries, costs, limitation of actions against government and municipalities, limitation against juries in claims against government, and – most important today – British Columbia’s “Enhanced Care” No-Fault System for motor vehicle collisions, effective May 1, 2021.

Have you heard of the McDonald’s Hot Coffee case from the U.S.?

What do you know about the case?

· Was this the first claim against McDonalds for a hot coffee burn injury?
· How old was the plaintiff?
· Was the plaintiff seriously injured?
· Did the plaintiff cause her own injury – meaning did she spill the coffee into her lap?
· Was this a frivolous or fraudulent claim?
· How much money did the plaintiff receive?
· How many of you think the plaintiff was paid too much money?

We are going to watch the first 40 minutes of a documentary called Hot Coffee – make some notes and we are going to discuss this at the end of the class. 

https://www.youtube.com/watch?v=KmEYWCg0J7Q 

Class discussion regarding “Hot Coffee”

· Do you think the jury award was reasonable in the circumstances of that case?  

· Remember that Liebeck initially asked McDonalds to pay only her medical bills and they refused.  The jury ultimately awarded Liebeck $160,000 in compensatory damages (for medical bills and the like) and $2.7 million as punitive damages against McDonald's.  This amount was reduced to reflect Ms. Liebeck’s contributory negligence.

· Reflect on the jurors’ task: 

· The job of a juror is one of the hardest and most solemn jobs a citizen ever may have in a democracy. Each day, all over the country, the jury's deliberative work is the embodiment of one of the few inherent powers of the governed over the governing.

· Alexis de Tocqueville wrote hundreds of years ago in glowing terms about the jury. He saw in it both a form of grassroots democracy—individual citizens rendering judgments that became part of the body of the law—and a civic virtue—individual citizens playing a direct role in their own governance and learning from it. 

· Was there a tipping point or piece of evidence that was particularly compelling?  

· the temperature of the coffee was absurdly high, 

· least 700 other McDonald's customers had been injured by hot coffee,

· the photographs of the burns were shocking to see, 

·  the company showed no signs of reducing the temperature in its coffee makers, 

· the punitive damage amount equaled only two days’ worth of McDonald's coffee sales.

· Why do you think we showed you this movie – why is it relevant or important?

· Why do you think Ms. Liebeck’s case has been so widely misrepresented in the media?

· What do we mean by tort reform?

· What is the impetus or motivation for tort reform – what is the basis for the allegation that tort systems are unfair, costly and inefficient? 

· Tort reform in Canada – caps on pain and suffering from the trilogy, caps on minor and/or soft tissue injuries, limitations or waivers of liability that are interpreted strictly, move towards reform of joint and several liability (in BC we sever liability if the plaintiff is contributory negligent but this does not happen in other jurisdictions), no damages for wrongful death – and B.C.’s new “Enhanced Care” No Fault program for motor vehicle collision injuries.

· Who benefits from tort reform? Insurance companies and, arguably, the premium-paying public. 

· Does eliminating liability reduce personal responsibility and safety innovations?

· Do you think that fraudulent or frivolous claims are widespread in Canada?

· What safeguards are put in place in Canada, compared to other countries such as the United States, to prevent frivolous lawsuits? 

· Further discussion and perhaps the subject of your first weekly reflection – look up the issue of fraudulent claims, the incidence of fraudulent claims, etc.

See also: The Economist, “Closing the Lottery”: https://www.economist.com/united-states/2011/12/10/closing-the-lottery 

3.2	TORT REGIMES APPLICABLE TO MOTOR VEHICLE CLAIMS IN CANADA
In several provinces, motor vehicle insurance is purchased through private insurance companies, including in the Yukon and Alberta. In BC, Manitoba, and Saskatchewan, the government provides basic mandatory public insurance with premiums collected by the provincial governments. In Quebec, the government covers personal injury, while private insurers cover vehicle damage.
There are three types of tort regimes applicable to motor vehicle accidents in Canada: no fault insurance, optional no-fault Insurance, and insurance that has thresholds (caps or deductions) on damages
· No-Fault Insurance: British Columbia, Manitoba and Québec, are all “pure” no-fault environment,  meaning injured claimants (regardless of liability) are entitled to statutory wage loss and rehabilitation benefits provided by the government-run insurer. The injured claimant cannot sue for damages beyond these statutorily defined benefits.
· Optional No-Fault: In Saskatchewan an individual has the option of paying less for the Personal Injury Protect Plan (PIPP) no-fault insurance that provides statutory benefits, or paying more for the tort option that allows the injured individual to sue for non-pecuniary damages (subject to a $5,000 deductible) and pecuniary damages. 
· Thresholds, Deductibles and Caps Applied to Tort Claims:
· Ontario:  The individual can sue for non-pecuniary and pecuniary damages subject to a threshold and deductible of $23,026.61 or $46,053.20 depending on the injury.  The threshold distinguishes injuries causing a “permanent serious impairment of an important physical, mental or psychological function” from lesser injuries. If the injuries meet the threshold there is no deduction or cap on the claim.  If the injuries do not meet the threshold, then the injured individual receives accident benefits and may sue for further damages subject to a $46,053.20 deductible. 

· Alberta: 
· Currently, a tort regime exists, with a minor injury cap created by statute. However the Alberta government first announced its intention to move to a no-fault system in November 2024, and Bill 47 passed third reading in May 2025.  In an announcement on October 8, 2025, the provincial government announced that  Alberta will be moving to a no fault model which is expected to be implemented in January 2027.

· The proposed legislation does not completely do away with tort-based claims, but severely limits tort rights to cases where a driver is convicted of a prescribed criminal driving-related offences, specified third parties including automobile manufacturers, makers and supplies of automobile parts, automobile sellers, garage services operators, holders of liquor licenses, social hosts, and municipalities, where the acts or omissions of the third party caused or contributed to the injured person’s bodily injury (note that at this point, the Regulations are in draft form).   

· Currently an injured individual can sue for non-pecuniary and pecuniary damages, however, there is a limit/cap of $6,061 (as of January 1, 2024, increases with inflation every year) cap for minor injuries pursuant to the Minor Injury Regulation (MIR).  


The Maritimes: 

· An individual can still sue for non-pecuniary and pecuniary, however, there is a limit/cap in Nova Scotia and in New Brunswick.  

· In Newfoundland and Labrador, the provincial government rejected the introduction of any minor injury cap legislation to ‘strike a balance’ between stabilizing insurance rates for consumers while maintaining access to justice for victims. But, recent legislation creates a $5,000 deductible system, similar to Ontario’s.  No minor injury cap for Newfoundland and Labrador | Canadian Lawyer (canadianlawyermag.com)
 
· Note that the move to caps in Nova Scotia and New Brunswick was precipitated by an “insurance crisis” in which private insurers stated they could no longer afford to insure drivers in the Maritimes.  This sincerity of the ‘crisis’ has been challenged and there is a move in Nova Scotia, too, to revisit the cap on minor soft tissue injuries.

3.2 TORT REFORM IN BRITISH COLUMBIA 
· Until recently, BC was the only remaining jurisdiction in Canada that had full tort rights in motor vehicle claims.   

· The first step toward no fault was the introduction of the “Minor Injury Cap” in April 1, 2019, which limited compensation to $5,500 for “minor injuries” including:  
· sprains
· strains
· general aches and pains
· cuts
· bruises
· road rash
· persistent pain
· minor whiplash
· temporomandibular joint disorder or TMJ (pain in your jaw joint and in the jaw muscles)
· mild concussions
· short-term mental health conditions.

· On April 1, 2019, the TLABC commenced legal proceedings that challenged the constitutional validity of the ICBC-NDP scheme to cap damages and force most matters to the CRT.
· Arguments were heard in August 2020 and in March of 2021, Chief Justice Hinkson ruled that the CRT’s adjudication of minor injuries was an unconstitutional infringement of s.96 of the Constitution Act, 1867, in Trial Lawyers Association of British Columbia v. British Columbia (Attorney General), 2021 BCSC 348.
· On May 12, 2022, in Reasons written by Chief Justice Robert Bauman and indexed at 2022 BCCA 163, with Butler, J.A. concurring, the Court of Appeal allowed the appeal, overturning Hinkson, C.J.’s earlier decision, finding that the CRT scheme does not impermissibly invade the core jurisdiction of the Supreme Court of British Columbia. The decision emphasized that the scheme was enacted to further an important societal objective and a ‘social mischief’, because the province had identified that the existing system of compensating for minor personal injuries in tort was threatening ICBC’s viability. Bennet, J.A. dissented, relying on the core jurisdiction test. 
· The TLABC sought leave to appeal to the Supreme Court of Canada. On December 22, 2022, the Supreme Court of Canada dismissed the application for leave:  Trial Lawyers Association of British Columbia, et al. v. Attorney General of British Columbia, et al. - SCC Cases (lexum.com)

3.2.2. No Fault Insurance 

· On May 1, 2021, B.C. abolished a motor vehicle injury victim’s right to sue. 

· B.C.’s new No Fault regime is marketed as the “Enhanced Care” coverage system, and it came into effect on May 1, 2021 (https://enhancedcare.icbc.com/savings-and-refunds) (1). Its supposed goal is to save drivers’ money on their insurance and to provide enhanced medical care and wage loss benefits without litigation.

· Effective May 1, 2021, ICBC pays compensation directly to injured persons regardless of who is at fault in a collision.  There is no option to sue or bring litigation respecting bodily injury caused by a vehicle arising out of an accident (section 115).  Essentially, an individual’s choice and access to the court system to ensure they receive fair compensation was abolished. 

· Section 116 (2) of the Insurance (Vehicle) Act lists the narrow exceptions to s.115 where litigation is still possible. These exceptions include:

· (a) a vehicle manufacturer, respecting its business activities and role as a manufacturer;

· (b) a person who is in the business of selling vehicles, respecting the person's business activities and role as a seller;

· (c) a maker or supplier of vehicle parts, respecting its business activities and role as a maker or supplier;

· (d) a garage service operator, respecting its business activities and role as a garage service operator;

· (e) a licensee within the meaning of the Liquor Control and Licensing Act whose licence authorizes a patron to consume liquor in the service area under the licence, respecting the licensee's role as a licensee in the sale or service of liquor to a patron;

· (f) a person whose use or operation of a vehicle
· (i) caused bodily injury, and
· (ii) results in the person's conviction of a prescribed Criminal Code offence;


3.2.5  Constitutional Challenge
· On July 4, 2022, a constitutional challenge to No Fault was filed by the TLABC with a representative plaintiff, a cyclist injured in August, 2021: ICBC's no-fault insurance faces constitutional challenge from crash victim, lawyers | CBC News; https://globalnews.ca/news/10527258/vancouver-island-lawyer-icbc-no-fault-insurance-coverage/
Media campaign: https://www.notonofault.com/ 

Political campaigns: https://www.conservativebc.ca/announcement_no_fault_insurance_policy 

“The current BC NDP and ICBC no-fault insurance regime is the most oppressive and right-stripping scheme in North America. Exceptions must be made for victims of car crashes who suffer catastrophic, life-altering injuries. It is most unfair for victims of car crashes suffering catastrophic,  life-altering injuries to be forced to suffer the financial consequences of a car crash caused by another motorist and have little avenue to dispute what little support ICBC provides under the no-fault scheme.”

FOR DISCUSSION:
What is the rationale/justification for no-fault insurance? What is the rationale/justification for full tort rights in British Columbia?


READING ASSIGNMENTS FOR NEXT WEEK (WEEK 2: LIABILITY):

1. Rankin (Rankin’s Garage) v. J.J., 2018 SCC 19 
1. Nelson (City) v. Marchi, 2021 SCC 41 
1. Occupiers’ Liability Act, RSBC 1996, c. 337 
1. Negligence Act, RSBC 1996, c. 333
1. Uy v. Dhillon, 2019 BCSC 1136, aff’d 2020 BCCA 163 
1. Anderson v Molon, 2020 BCSC 1247 (CanLII)
1. H.N. v School District No. 61 (Greater Victoria), 2024 BCSC 128 
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