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WEEK 3, Monday, January 19, 2026: CAUSATION

0. Teaching Objectives / Overview

Please read in advance of class:

1. Athey v. Leonati [1996] 3 SCR 458 
2. Resurfice Corp. v. Hanke, 2007 1 SCR 333  
3. Clements v. Clements, 2012 SCC 32 
4. Benhaim v. St. Germain, 2016 SCC 48 
5. T.S. v. Gough, 2022 BCSC 264 
6. Anderson v. Molon, 2020 BCSC 1247

To succeed in a personal injury claim, the plaintiff must prove the tortious conduct caused his/her/their compensable injury. 

Not as simple as it seems:

“Much judicial and academic ink has been spilled over the proper test for causation in cases of negligence. It is neither necessary nor helpful to catalogue the various debates.”

· The Honourable Chief Justice Beverly McLachlin 
(as she then was) in Resurfice, infra

Causation in the Supreme Court of Canada: 

· Athey v. Leonati [1996] 3 SCR 458
· Resurfice Corp. v. Hanke, 2007 1 SCR 333  
· Clements v. Clements, 2012 SCC 32
· Benhaim v. St. Germain, 2016 SCC 48

Defining the test for causation: the “but for” test versus the “material contribution test” 

· THE GENERAL RULE: the plaintiff must demonstrate that “but for” the defendant’s negligence, the injury would not have occurred.  
· Only in certain rare and exceptional circumstances, the “material contribution” test permits the plaintiff to prove only that the negligent action “materially contributed to the risk of harm”.  

Identifying complex causation issues in personal injury: 

· The challenge of medical science;
· Pre-existing injuries or health conditions; 
· Multiple tortious and non-tortious events; 
· Divisible and indivisible injuries.

Causation in medical malpractice claims: Baglot v. Fourie, 2019 BCSC 122 

Causation in historical sexual assault and battery: Anderson v. Molon, 2020 BCSC 1247  

Causation of addiction: T.S. v. Gough, 2022 BCSC 264

0. The Supreme Court of Canada on causation

There are three cases you need to know for causation – they come up repeatedly and they are the cornerstones of any contentious case involving causation:

· Athey v. Leonati [1996] 3 SCR 458
· Resurfice Corp. v. Hanke, 2007 1 SCR 333  
· Clements v. Clements, 2012 SCC 32 
· Benhaim v. St. Germain, 2016 SCC 48

The fact that we have an appeal to the SCC every ten years on the topic of causation tells you that this is a contentious issue.

What do we mean by causation? For a defendant to be found negligent, the law requires a causal link between the defendant’s act or omission and the harm suffered by the plaintiff.

What is the “but for” test?

The plaintiff must show on a balance of probabilities that “but for” the defendant’s act or omission, the injury would not have occurred. Inherent in the phrase “but for” is the requirement that the defendant’s negligence was necessary to bring about the injury ― in other words that the injury would not have occurred without the defendant’s negligence. This is a factual determination and the onus remains on the plaintiff to prove this. 

(1)   Athey v. Leonati [1996] 3 SCR 458

Let’s review the facts in Athey v. Leonati:
· Jon Athey was a 43-year-old autobody repairman and body shop manager with a predisposition to back problems.
· In February of 1991, he was involved in a motor vehicle accident that left him with a stiff back and neck. He missed four days from work as a result, and returned to work in a less strenuous position. He was involved in a second motor vehicle accident two months later, but was able to return to work the next day, doing less physical work and more managerial duties.
· On his doctor's advice, he attended a gym and, during some warm-up exercises, he felt a sudden "pop" in his low back. He experienced severe pain and was hospitalized for three weeks. 
· He underwent surgery for disc herniation. He had a good recovery but could not return to his former occupation as an autobody repairman and shop manager, and was required to take other employment at a lower rate of pay.
· The trial judge, Boyd J., found that the disc herniation was causally related only in a minor way to the motor vehicle accidents and found that the defendants in the two motor vehicle accidents should pay only 25% of the plaintiff's damages.
· The plaintiff's appeal to the British Columbia Court of Appeal was dismissed by Southin, JA.
· The plaintiff appealed to the Supreme Court of Canada which allowed Athey to recover 100% of his damages. Major J., writing for a unanimous court, reviewed the fundamental rules of causation and damages.
The test for causation arising from Athey:
· To succeed in a tort action, the plaintiff must prove causation on the balance of probabilities.
· Causation typically is established on the basis of the "but for" test. A sufficient causal connection exists if "but for" the defendant's wrong, the plaintiff would not have suffered the loss in question.
· The plaintiff need not prove that the wrong was the sole causal factor. It is sufficient to establish that the defendant's conduct "materially contributed" (beyond the de minimis range) to the creation of the injury.  Be cautious of this wording used by the SCC: this does not mean the test is ‘material contribution’. 
· Causation essentially is a matter of common sense; it need not be proved to a scientific standard and in some circumstances may be inferred on the basis of relatively little evidence. 
· While the accidents only contributed 25% to the disc herniation and 75% was attributed to the plaintiff's latent weakness in his back, Major JA. had no difficulty in finding that the accidents caused the disc herniation and awarded the plaintiff 100% of his damages. But for the accidents, the plaintiff would not have suffered the disc herniation.
(2) Resurfice Corp. v. Hanke, 2007 1 SCR 333  

· Let’s review the facts of Resurfice Corp. v. Hanke 

· This case involved an ice resurfacing machine at an arena in Edmonton. 

· The machine had both a gasoline tank and a water tank. 

· Unfortunately, Hanke mistakenly placed the water hose into the machine’s gasoline tank. 

· Hot water pouring into the gasoline tank made it overflow, resulting in the release of vaporized gasoline into the air, leading to an explosion and fire that caused severe burns to Hanke.

· The engineering experts testified that the auxiliary water tank and the gasoline tank were of the same shape, the same colour, manufactured of the same material, and the fill spouts were next to one another on the top of each tank. 

· Evidence was also led that other manufacturers recognized the risk and designed their machines to prevent an operator from inadvertently placing a water hose in the gasoline tank.

· Hanke sued the manufacturer and distributor of the ice resurfacing machine on the basis that the placement of the water hose in the gasoline tank was a foreseeable consequence of the deficient design and manufacture of the machine.

· The trial judge found that the Appellant knew which tank was the gasoline tank and which was the water tank, and knew that hot water should not be introduced into the gasoline tank. He concluded that the Appellant made a “dreadful mistake”, that he “did not, for whatever reason, think about what he was doing”, and “[t]hat was careless and the cause of this event.” His training and experience was such that he should have known that it was in the wrong place and he carelessly and unthinkingly or absentmindedly, turned hot water into the gasoline tank. A ‘walk around’ procedure that was mandated for operators would have alerted him. It was not done.”

· Hanke’s action was dismissed at trial. On the issue of foreseeability and causation, the trial judge concluded that Hanke was not confused and that the design of the machine had not caused the accident.  “First, he had not established that it was reasonably foreseeable that an operator of the ice-resurfacing machine would mistake the gas tank and the hot water tank. Second, he had not shown that the defendants caused the accident. The trial judge concluded that the accident had been caused by Mr. Hanke’s decision to turn the water on when he knew, or should have known, that the water hose was in the gasoline tank, knowing full well, by his own admission, the difference between the two tanks. He found as a fact that Mr. Hanke was not confused by the placement and character of the tanks, and consequently that this had not caused the accident.

· The Alberta Court of Appeal, however, decided that the trial judge had erred by failing to consider the ‘comparative blameworthiness’ of the plaintiff and the defendants and also by not applying a ‘material contribution’ test.

· The Supreme Court of Canada reversed the Alberta Court of Appeal’s decision and summarized the principles that have emerged from the cases on causation:

· First, the basic test for determining causation remains the "but for" test. The plaintiff bears the burden of showing that "but for" the negligent act or omission of each defendant, the injury would not have occurred. Having done this, contributory negligence may be apportioned, as permitted by statute.

· The court said that the ‘but for’ test is intended to ensure that a plaintiff will receive compensation for negligent conduct only where a ‘substantial connection’ exists between the injury and the defendant’s conduct. 

· The ‘material contribution’ test only applies in special circumstances and specifically where it is impossible for the plaintiff to prove that the defendant’s negligence caused the plaintiff’s injury using the ‘but for’ test. This impossibility must be due to factors that are outside the plaintiff’s control, such as the current limits of scientific knowledge. In addition, the plaintiff must show a breach of duty that exposes the plaintiff to an unreasonable risk of injury. Causation may be relaxed only where both requirements are met.

(3)  Clements v. Clements, 2012 SCC 32

Mr. and Mrs. Clements were involved in a motorcycle accident, with Mr. Clements operating the motorcycle and Mrs. Clements riding behind him as a passenger. The bike was approximately 100 pounds overloaded and, unknown to Mr. Clements, a nail had punctured the bike’s rear tire. As Mr. Clements accelerated to pass a car, the nail fell out causing the rear tire to deflate. Unable to bring the bike under control, Mr. Clements crashed the bike and, as a result, Mrs. Clements, the passenger, suffered a traumatic brain injury. Mrs. Clements then sued Mr. Clements claiming her injury was caused by his negligent operation of the bike.
The Trial Judge found Mr. Clements’ negligence had contributed to Mrs. Clements’ injury. In finding liability, he used a “material contribution to risk” test for causation as opposed to the usual “but for” test.  He felt that on an evidentiary basis, Mrs. Clements could not establish that her injuries would not have occurred “but for” Mr. Clements’ negligence in overloading the motorcycle and driving too quickly.  As it was only “through no fault of her own” that Mrs. Clements was unable meet the “but for” standard of proof, the Trial Judge felt that exceptional circumstances existed warranting the application of the “material contribution” test. Mrs. Clements was therefore successful at trial.
The case was appealed to the British Columbia Court of Appeal where the judgment against Mr. Clements was set aside.  It was held that the “but for” test to establish causation had not been satisfied and that the “material contribution to risk” test did not apply because the exceptional circumstances allowing its use were not present. The case was then appealed to the Supreme Court of Canada.
The SCC affirmed a number of basic principles in Clements and sought to clarify in what circumstances the “material contribution” test should be resorted to.  
 
· In Canadian law, the test for showing causation is the “but for” test. “The plaintiff must show on a balance of probabilities that “but for” the defendant’s negligent act, the injury would not have occurred. Inherent in the phrase “but for” is the requirement that the defendant’s negligence was necessary to bring about the injury ― in other words that the injury would not have occurred without the defendant’s negligence.” This is a factual determination and the onus remains on the plaintiff to prove this. 

· The SCC was unanimous in ordering a new trial, concluding that the trial judge erred in using the “material contribution to the risk” test. Restating its comments in Resurfice, the SCC clarified that the “material contribution to risk” test may be appropriate only where:

· (1) it is “impossible” for the plaintiff to prove causation on the “but for” test; and
· (2) it is clear that the defendant breached its duty of care in a way that exposed the plaintiff to an unreasonable risk of injury.

· What is meant by “impossible”?
· The inability to provide factual proof sufficient for “but for” causation
· “But for” causation does not mean scientific precision.  
· “Evidence connecting the breach of duty to the injury suffered may permit the judge, depending on the circumstances, to infer that the defendant’s negligence probably caused the loss.” 

· “Where “but for” causation is established by inference only, it is open to the defendant to argue or call evidence that the accident would have happened without the defendant’s negligence, i.e. that the negligence was not a necessary cause of the injury, which was, in any event, inevitable.” 

· The “material contribution to risk” test is essentially reserved for those situations where there are multiple defendants, each contributing to the risk of harm, but it is impossible for the plaintiff to prove which of the defendants actually caused the injury = i.e. “multiple concurrent tortfeasors”.
· McLachlin C.J., stated at para. 44:
“This is not to say that new situations will not raise new considerations.  I leave for another day, for example, the scenario that might arise in mass toxic tort litigation with multiple plaintiffs, where it is established statistically that the defendant’s acts induced an injury on some members of the group, but it is impossible to know which ones.”
· The Court also reaffirmed the goal of tort law at paragraph 41:

“Compensation for injury is achieved.  Fairness is satisfied; the plaintiff has suffered a loss due to negligence, so it is fair that she turns to tort law for compensation. Further, each defendant failed to act with the care necessary to avoid potentially causing the plaintiff’s loss, and each may well have in fact caused the plaintiff’s loss. Deterrence is also furthered; potential tortfeasors will know that they cannot escape liability by pointing the finger at others. And these goals are furthered in a manner consistent with corrective justice; the deficit in the relationship between the plaintiff and the defendants viewed as a group that would exist if the plaintiff were denied recovery is corrected. The plaintiff has shown that she is in a correlative relationship of doer and sufferer of the same harm with the group of defendants as a whole, if not necessarily with each individual defendant.”

(4)   Benhaim v. St. Germain, 2016 SCC 48

The plaintiff Cathie St. Germain was the surviving spouse of Marc Émond, who died at age 47 of lung cancer despite being a non-smoker. She brought action as against his physicians, Benhaim and O’Donovan, for their negligent delayed diagnosis of his cancer. The defendant physicians argued the cancer likely would have taken Émond’s life even absent their negligence, such that causation was not established.

The trial judge dismissed the action, concluding that while the physicians were negligent, that their negligence did not cause his death. The plaintiff appealed, arguing the trial judge was required to draw an adverse inference of causation or apply a presumption of fact where the defendant’s very negligence undermined the plaintiff’s ability to prove causation and where there was at least some evidence of causation adduced.  

The Court of Appeal agreed and reversed the trial judge’s decision as an error of law.  

The Supreme Court of Canada was split 4-3 in its review, ultimately upholding the trial judge’s decision dismissing the plaintiff’s case, concluding that a trier of fact is not required to draw an adverse inference of causation in medical liability cases where the defendant’s negligence undermines the plaintiff’s ability to prove causation and where the plaintiff adduces at least some evidence of causation. Rather, in such circumstances, an adverse inference of causation is one the trial judge has the discretion to draw, consistent with the Court’s Reasons in Snell v. Farrell, 1990 CanLII 70 (SCC), [1990] 2 S.C.R. 311.

Justices Abella, Côté, and Brown dissented. They agreed with the majority that there was no error of law in the trial judge’s failure to draw an adverse inference, but nevertheless, the trial judge’s finding was a palpable and overriding error in fact. Specifically, they found that she committed three errors in her understanding of the evidence:

1. She misconstrued the physicians’ expert’s testimony; 
2. She omitted key objective evidence (statistical data about life expectancy); and
3. She erred in the resulting inference-drawing process itself.  

In light of these errors, it was the role of the Court of Appeal to intervene and reweigh the evidence – and draw the adverse inference on causation. 

Question to consider: 	How might Benhaim apply to child sexual abuse cases, where the defendant’s tortious behaviour undermines the innocent plaintiff’s ability to prove causation?  

How might the Benhaim adverse inference impacted Chief Justice Hinkson’s finding at paragraph 83 of C.M.A. v. Blais, 2022 BCSC 214: 

[83]      I find that but for the sexual assaults and battery, the plaintiff would not have suffered from PTSD, depression, anxiety, periods of self-mutilation, and feelings of humiliation, embarrassment, lack of self-worth, and low self-esteem to the extent that she did. However, I am not convinced on a balance of probabilities that but for the sexual assaults and battery, the plaintiff would not have struggled with alcohol and substance abuse.


0. Causation in sexual assault claims
These cases are challenging because most survivors of historical sexual abuse suffer from psychological injuries that have been co-contributed to by other tortious and non-tortious causes. Many survivors were already vulnerable when they were selected by their predator (pre-existing neglect or familial abuse is an easy target for grooming), and many victims are also prone to further victimization by subsequent predators as a result of their social conditioning and submissiveness.  Unravelling causation in these cases is usually an inherently complex exercise. 

More than twenty years ago, the BC Law Institute commissioned a report, Civil Remedies for Sexual Assault, available online. The authors of that report specifically acknowledged the complexity of proving causation in sexual assault claims, and advocated for resort to the material contribution test in matters of sexual assault. At page 31, the authors engage in the analysis:

The issue of multiple causes is of particular significance in sexual assault cases where defendants may allege that there are other explanations for the plaintiff’s injuries, thereby seeking to excuse their obligation to pay damages, or to reduce the quantum of damages for which they are liable. There are a number of different scenarios to consider. First, the injuries for which the plaintiff is seeking damages may have been caused by both the conduct of the defendant, and another, non-tortious (non-wrongful) event or events. Second, the injuries for which the plaintiff is seeking damages may have been caused by more than one instance of tortious conduct, involving more than one tort-feasor. In both of these situations, the nature and timing of the conduct is critical.

In the case of injuries which are caused by both tortious and non-tortious events, the general rule is that the plaintiff will recover fully from the defendant who committed the tort. According to the Supreme Court,111 Apportionment between tortious and non-tortious causes is contrary to the principles of tort law, because the defendant would escape full liability even though he or she caused or contributed to the plaintiff’s entire injuries. The plaintiff would not be adequately compensated, since the plaintiff would not be placed in the position he or she would have been in absent the defendant’s negligence. This approach has been followed in the sexual assault context. In M.(M.) v. F.(R.) 1997 CanLII 14477, the BC Court of Appeal held that despite the existence of “other traumatic events” in the plaintiff’s life, the sexual abuse of the defendant materially contributed to her injuries, and he was thus liable to compensate her for all of her injuries.  In another BC case, it was found that where prior non-tortious events make a plaintiff more vulnerable to being sexually assaulted, again, the defendant is liable to compensate the plaintiff for all of his injuries.…

The issues become more complicated where a plaintiff’s injuries were caused in part by prior or subsequent wrongful acts on the part of someone other than the defendant, which is often the experience of survivors of sexual abuse. The general principle here is that where the injuries can be separated out, the defendant’s responsibility to pay damages relates purely to the injuries caused by his own tortious act. The courts will calculate the damages that flow from the first tortious act as if the second one had not occurred, and then determine the measure of aggravation caused to the plaintiff by the second act. … In cases where the plaintiff has suffered sexual abuse at the hands of more than one perpetrator over a period of time, it is likely to be difficult to separate out different aspects of the largely psychological harm sustained by the plaintiff. Moreover, it is often the case that sexual abuse will make a survivor vulnerable to further acts of sexual assault. For a plaintiff who was sexually assaulted prior to the wrongful conduct of the defendant, it is reasonable to assume that the defendant would have taken advantage of the plaintiff’s vulnerability, even in a subconscious way. For a plaintiff who was sexually assaulted after the wrongful conduct of the defendant, it is reasonable to assume that the defendant played a role in creating the plaintiff’s vulnerability to future abuse.

…

In the view of the Committee, the crumbling skull approach to multiple instances of sexual assault is problematic. We believe that those cases where a plaintiff was sexually assaulted prior to the tortious conduct of the defendant are better viewed as thin skull cases.  It should not be open for a defendant to avoid paying full damages because the plaintiff’s condition prior to the assault in question was caused by a history of sexual abuse by other actors.  In these scenarios, not only does the defendant take his victim as he finds her, but he actually exploits the plaintiff’s pre- existing condition. This is categorically different from the case where the plaintiff’s pre-existing condition is not exploited by the defendant, for instance, where the plaintiff already has a tortiously caused leg injury, and the defendant’s conduct aggravates it. An intentional tortfeasor who takes advantage of a pre-existing condition for his own personal gain should not then be permitted to argue that the existence of this condition relieves him of full responsibility for paying damages.

Based on the foregoing, it is the view of the Committee that the proper interpretation of the principles of causation from Athey is that where multiple actors have committed sexual assault against a plaintiff, either taking advantage of or increasing the plaintiff’s vulnerability to sexual assault, the tortfeasors should be held to have materially contributed to the plaintiff’s injuries. Each party who has sexually assaulted the plaintiff should be viewed as liable for 100% of the plaintiff’s damages, unless they can persuade a court that in the circumstances the elements of the harm are severable. In our view, it is reasonable to resolve any doubt in favour of the plaintiff, given that liability for sexual assault has been established at this stage. This is in keeping with the deterrence aspect of the tort system, and will promote care being taken not to create, or take advantage of, a plaintiff’s vulnerability to sexual assault.

The trial decision in Blackwater v. Plint, 2001 BCSC 997 was released the month after the BCLI’s report was published, by then-Chief Justice Don Brenner.

Blackwater v. Plint involved multiple plaintiff complainants bringing action against the United Church of Canada and the federal government for sexual, physical, and emotional abuse they suffered while students at a residential school.  The UCC and the government were found vicariously liable for the abuse in an earlier decision.  The July, 2001 decision addressed remaining issues including direct negligence, and the assessment of damages.  Brenner, C.J.’s analysis of causation and the “crumbling skull” and “thin skull” rules begins at para. 360:

CAUSATION - PRINCIPLES
[bookmark: par360][360]                       In Athey at paras. 13-15, 23, the Supreme Court set out the following principles to be applied in determining causation:
Causation is established where the plaintiff proves to the civil standard on a balance of probabilities that the defendant caused or contributed to the injury;
     …
The general, but not conclusive, test for causation is the “but for” test, which requires the plaintiff to show that the injury would not have occurred but for the negligence of the defendant;
     …
The “but for” test is unworkable in some circumstances, so the courts have recognized that causation is established where the defendant’s negligence “materially contributed” to the occurrence of the injury;
…
Apportionment between tortious and non-tortious causes is contrary to the principles of tort law, because the defendant would escape full liability even though he or she caused or contributed to the plaintiff’s entire injuries.  The plaintiff would not be adequately compensated, since the plaintiff would not be placed in the position he or she would have been in absent the defendant’s negligence. 
 
[bookmark: par361][361]                       A pre-disposition to a problem is not sufficient to diminish liability.  The Court continued at paragraph 34-35 to note that the “thin skull” rule makes:
The tortfeasor liable for the plaintiff’s injuries even if the injuries are unexpectedly severe owing to a pre-existing condition.
 
 
 
[bookmark: par362][362]                       In contrast, the “crumbling skull” rule recognizes that:
The defendant is liable for the injuries caused, even if they are extreme, but need not compensate the plaintiff for any debilitating effects of the pre-existing condition which the plaintiff would have experienced anyway.  The defendant is liable for the additional damage but not the pre-existing damage …  Likewise, if there is a measurable risk that the pre-existing condition would have detrimentally affected the plaintiff in the future, regardless of the defendant’s negligence, then this can be taken into account in reducing the overall award.  

[bookmark: par363][363]                       How are these principles to be applied in this case? Once a sexual assault has been proven, the court must consider (a) the extent to which that act has caused the plaintiff an injury and, further, (b) whether that injury has caused the plaintiff a loss.  The former is concerned with establishing the existence of liability; the latter with the extent of that liability. 

[bookmark: par364][364]                       For this classification, “injury” refers to the initial physical or mental impairment of the plaintiff’s person as a result of the sexual assault, while “loss” refers to the pecuniary or non-pecuniary consequences of that impairment.  In other words, the issue of causation applies both to considerations of establishing liability for a specific injury and to considerations of establishing damages for that injury.
[bookmark: par365][365]                       In cases of historical sexual assault, the plaintiff is likely to be claiming for chronic injuries, often psychological in nature.  It is not uncommon for the life history of a victim of a historical sexual assault to include numerous stressful, unpleasant experiences unrelated to the sexual assault.  Individuals, such as the plaintiffs in these matters, come before the courts with diagnoses of post-traumatic stress disorder, depression, substance abuse and other psychological conditions.  Unravelling the question of causation in these cases arising as they do from torts committed so long ago is a daunting task.
...
[bookmark: par373][373]                       But often these injuries are not such discrete events in the plaintiff’s life history. Particularly in cases of this nature such compartmentalization often cannot be achieved. It is frequently virtually impossible to differentiate specific psychological ailments caused by sexual abuse from specific psychological ailments caused by other life events. This is especially so when the time period under consideration spans decades. 
...
[bookmark: par376][376]                       All parties in the case at bar agree that the plaintiffs' original positions were significantly compromised position by reason of their compulsory attendance at A.[…] Residential School.
[bookmark: par377][377]                       In their submissions Canada and the Church stressed all of the traumatic, non-sexual experiences the plaintiffs went through while at A.[…] Residential School. While it may seem anomalous that the parties which ran A.[…] Residential School would come to court and emphasize all of the negative aspects of the residential school(excluding the sexual abuse), such is the result of the plaintiffs’ non-sexual abuse claims being statute barred.  The defendants also stress the plaintiffs’ background and life experiences before and after attending A.[…] Residential School.  
[bookmark: par378][378]                       An analysis, which simply compares the plaintiffs before and after A.[…] Residential School, would ignore the impact of the non-compensable trauma they suffered at the residential school. However, as noted above, that trauma, even if non-compensable, may properly be considered when assessing the impact of the acts of sexual abuse inflicted upon the plaintiffs.
...
[bookmark: par381][381]                       Athey also addresses the relevance of pre-existing conditions.  In British Columbia the “thin skull” and “crumbling skull” principles have traditionally addressed the issue of a pre-existing condition.  Although the two principles are related, they differ in terms of the assessment of damages. 
[bookmark: par382][382]                       In a thin skull case, a plaintiff will recover full damages for the injuries suffered.  In a crumbling skull case, a reduction in the quantum of damages will be made to account for the plaintiff’s pre-existing condition (Whitfield at para. 94). 
[Emphasis added]

Blackwater went all the way to the Supreme Court of Canada.  One of the grounds of appeal was this very issue, whether unrelated traumas should be considered by the trial judge in assessing damages for sexual abuse.

In its decision (2005 SCC 58) the Court confirmed Brenner, CJ’s approach at trial, and in doing so, concisely articulated the key difference between causation and the thin/crumbling skull rules (at para. 78):

It is important to distinguish between causation as the source of the loss and the rules of damage assessment in tort. The rules of causation consider generally whether “but for” the defendant’s acts, the plaintiff’s damages would have been incurred on a balance of probabilities. Even though there may be several tortious and non-tortious causes of injury, so long as the defendant’s act is a cause of the plaintiff’s damage, the defendant is fully liable for that damage. The rules of damages then consider what the original position of the plaintiff would have been. The governing principle is that the defendant need not put the plaintiff in a better position than his original position and should not compensate the plaintiff for any damages he would have suffered anyway: Athey. …


The Court of Appeal recently had opportunity to once again clarify the difference between causation and the crumbling skull rule, which is NOT an issue of causation, but rather damages assessment: Murphy v. Snippa, 2024 BCCA 30 (CanLII)
[bookmark: SCJTITLEBookMark182]The judge failed to apply the Dornan analysis
[bookmark: par75][75]      As discussed above, a pre-existing condition can be significant when it gives rise to a real and substantial possibility, or a measurable risk, of a future hypothetical event leading to a pecuniary loss. At times, the judge appeared to reason that the “causation” deduction was justified because of a contingency related to the appellant’s pre-existing alcohol-use disorder (at para. 92).
[bookmark: _Hlk156336244][bookmark: par76][76]      A pre-existing condition may give rise to a specific contingency that would negatively affect the plaintiff’s ability to earn certain income. But such contingencies are subject to the analysis articulated in Dornan (at paras. 63–64 and 93–95). In this case, the analysis is:
[bookmark: _Hlk156337225]a)   on the evidence, did the appellant suffer from a pre-existing condition with the potential to affect her ability to earn income;
b)   on the evidence, is there a measurable risk (i.e., a real and substantial possibility) that this pre-existing condition would detrimentally affect the appellant in the future, regardless of the respondents’ negligence; and,
c)   on the evidence, what is the relative likelihood of that possibility occurring?
[bookmark: _Hlk156337202]Again, the operative word is “evidence,” as discussed in Dornan.
[bookmark: par77][77]      Here, the judge failed to apply the second step of the Dornan analysis. Rather than conclude, as she did, that the appellant’s alcohol-use disorder was an inevitably progressive condition, the judge was required to consider whether there was a measurable risk or real and substantial possibility that it would worsen even without the accident. Further, the judge failed to consider the relative likelihood of the appellant being in the same condition without the accident because of her alcohol-use disorder. The 25% figure the judge chose had no particular connection to the evidence. It was arbitrary.
[bookmark: par78][78]      As noted above, there was evidence that the appellant managed to reduce her alcohol consumption twice before the accident. This evidence should have been factored into the judge’s analysis to determine the likelihood that the appellant would become a “full-blown alcoholic” even absent the accident (Gordon, at para. 36). First, the appellant reduced her alcohol consumption when she was no longer stressed about whether to sell her VQA license and had made that decision. Second, the appellant testified that she cut down her alcohol consumption after seeing Dr. Hamilton three weeks before trial to inquire about a prescription to address her alcohol usage. While Dr. Hamilton did prescribe medication, he advised the appellant to first reduce her alcohol consumption on her own. The appellant testified to having made such a reduction in the week before trial. The judge did not address this evidence.
[bookmark: par79][79]      It is settled law that trial judges are presumed to be familiar with the law with which they work and need not recite uncontroversial legal principles (Barendregt v. Greblunias, 2022 SCC 22, at para. 104; R. v. G.F., 2021 SCC 20, at para. 74; Hague v. Hague, 2022 BCCA 325, at para. 22). However, this is not a case where the judge simply failed to state the correct test but properly applied it. Rather than conduct the “measurable risk” analysis discussed in Athey, Dornan, and Lo, the judge appeared to apply a different standard entirely. This error is apparent in the judge’s “causation” analysis, where she articulated what she took to be the applicable principles. For convenience, I refer again to the following paragraph:
[92]      I find, on a balance of probabilities, it more likely than not that the plaintiff’s alcohol-use disorder would have worsened in any event, absent-Accident. Alcoholism is a progressive disorder and had been an issue with the plaintiff for some time, as evinced by Dr. Mok’s written report, Dr. Hamilton’s evidence, and the evidence of the plaintiff herself.
[Emphasis added.]
[bookmark: par80][80]      The proper test, as discussed above, is not a balance of probabilities, but whether the evidence establishes a real and substantial possibility, or measurable risk: see Athey, at para. 35. As this court said in Dornan, at para 63: “A risk that is a real and substantial possibility, and not mere speculation, is a risk that is measurable”. In this case, the evidence supported nothing more than mere speculation. While the judge at para. 81 quoted the “measurable risk” language from Athey, those words do not appear again and were not tethered to any evidence. The failure to conduct the proper analysis is an error of law that justifies appellate intervention (Lamarque, at para. 35).
[bookmark: SCJTITLEBookMark195]The judge improperly apportioned damages
[bookmark: par81][81]      Finally, in applying the 25% deduction for “causation”, the judge appeared to conflate causation and damages. As Blackwater said, “it is important to distinguish between causation as the source of the loss and the rules of damage assessment in tort” (at para. 78). With respect to causation, as long as the defendant is one cause of the plaintiff’s injury, the defendant is wholly liable. The defendant need not be the sole cause of that injury to be held wholly liable (Athey, at para. 17). As to damage assessment, the fundamental principle is that the defendant need not put the plaintiff in a better position than the original position. But the judge did not approach the plaintiff’s pre-existing alcohol use disorder that way. Instead, she applied a causation analysis, improperly apportioning liability between the respondents and the appellant on the basis of the pre-existing condition.
[bookmark: par82][82]      Causation is established where the plaintiff proves that the defendant’s tortious conduct caused or contributed to the plaintiff’s injury (Athey, at para. 13; Snell v. Farrell, [1990] 2 S.C.R. 311, 1990 CanLII 70, at 326). “There is no basis for a reduction of liability because of the existence of other preconditions” (Athey, at para. 17). Apportionment of liability between a tortious cause (the negligently-caused accident) and a non-tortious cause (the appellant’s pre-existing alcohol-use disorder) is an error of law (Athey, at para. 20; Blackwater, at para. 78).
[bookmark: par83][83]      Here, the judge improperly apportioned liability between the appellant and the respondents by applying a 25% deduction for “causation”:
[90]      I find that the plaintiff was suffering from alcohol-use disorder pre-Accident, and this condition worsened significantly, in and around the period post-Accident. I find on a balance of probabilities, that the Accident was not solely, or even predominantly, responsible for the plaintiff’s worsened alcohol-use disorder…
…
[93]      Overall, I reduce the damage awards made to the plaintiff by 25%, to account for her pre-existing alcohol-use disorder and driving anxiety.
[Emphasis added.]
[bookmark: par84][84]      The judge’s finding at para. 90 above should not have affected causation. Accordingly, it cannot be the basis for a 25% “causation” deduction. It is clear the judge found that the respondents’ negligence was a contributing cause of the appellant’s injuries. The judge said the appellant’s “alcohol-use disorder worsened significantly, post-Accident” (at para. 79). According to Athey, that made the respondents liable for the totality of the appellant’s injuries. The judge’s decision to make a 25% global “causation” deduction was therefore an error of law.
[bookmark: par85][85]      For these reasons, I would accede to this ground of appeal.


Anderson v. Molon, 2020 BCSC 1247  
[bookmark: par192][192]     The jurisprudence concerning the relationship between causation and the assessment of damages appears, at least to me, sometimes challenging to reconcile. Simply put, every compensable harm has a dual nature: it is simultaneously an “injury” — the physical or mental effect of the tort in question — and a “loss” — a consequent diminishment in the plaintiff’s life relative to what it would have been had the tort not occurred. Injuries are harm manifested in the real world. Loss, on the other hand, is perceptible only by reference to a hypothetical, injury-free world. It is the difference between the plaintiff’s “original position” and her “injured position”. Both are necessary to found an award of damages.
[bookmark: par193][193]     Of course, different standards of proof apply to real, as opposed to hypothetical events. Real events — that is, events that have already occurred in the past — are subject to proof on a balance of probabilities, like any other fact in a civil proceeding. This includes the question of causation. Hypothetical events, by contrast, need not be proven at all. Instead, they are simply given weight according to their relative likelihood, provided they are shown to be a “real and substantial possibility”: Athey v. Leonati, 1996 CanLII 183 (SCC), [1996] 3 S.C.R. 458 at para. 27.
[194]     Unlike the assessment of future losses, which deals only in hypotheticals, the assessment of past losses, as the case at bar demands, involves a consideration of both hypothetical and real events. On the one hand, the court must determine whether the plaintiff has proven, on a balance of probabilities, that the tort in question caused her injuries, and what exactly those injuries were. On the other, the court must consider whether, and to what extent, the life of the plaintiff would have turned out differently without these injuries. This is necessarily a hypothetical exercise. Both standards of proof are therefore applicable.
[195]     In this case the plaintiff alleges that she suffered severe mental injuries, including low self-esteem, anxiety, depression, feelings of worthlessness, and PTSD as a result of Fr. Molon’s conduct. These injuries, she submits, diminished her quality of life, and, as well, deprived her of the chance of a successful career as a doctor or an educator with a Ph.D. The former gives rise to a claim in non-pecuniary damages; the latter to a claim for loss of past income, as well as special damages and a claim for the cost of future care. In addition, she claims punitive damages against both Fr. Molon and the Diocese.
[196]     Assessing these claims requires a consideration of both actual and hypothetical events, and the application of both the “balance of probabilities” and the “real and 

0. Causation of addiction: T.S. v. Gough, 2022 BCSC 264
We were lead counsel for the plaintiff in a complex trial that went before Madam Justice Ahmad in 2022.  The plaintiff, T.S., was the front seat passenger in a head on collision in Chilliwack; a drunk driver, Tamara Gough, collided with them after she crossed over the centre line of Vedder Road. The collision was violent, and while conscious, T.S. had to be extracted from the vehicle because of a dashboard crush.
T.S. grew up underprivileged. He suffered abuse and neglect at home, and spent his teen years in and out of countless foster homes. He also had a background where he had maladaptive behaviors as a child and youth, including a history of reacting with violence, particularly in the school yard.  Despite this background, he met a young woman who he became engaged to prior to the collision – she was in the back seat at the time.  

T.S. was in his early 20s when the collision occurred. Like many young men of his age, he did engage in alcohol abuse and he liked to drink. However, he was working full-time, he was in a long-term relationship, and he was looking forward to the future of marriage and family.  

Then the accident happened, he suffered a fractured hip, and he couldn’t return to his job.  He also broke up with his girlfriend, because he testified, he didn’t want her to see him in a disabled position while he was in the hospital.  He started to drink. He got back together with his girlfriend, but the drinking continued, and escalated.  There were further episodes of violence over the next year, culminating in suicidal ideation, a DUI, and hospitalizations.  He was admitted to MRTC for publicly-funded treatment, but was then discharged before he was able to complete the program due to ‘non-compliance’ because he wasn’t able to get up in the morning to attend sessions (he had been prescribed Quetiapine off-label, a significant contributing factor to his inability to rise in the morning).  

At this point in time, we were already involved as T.S.’s counsel, and we physically drove him to catch a flight to a treatment centre on the island and we advanced the funds to pay for that private treatment centre.  Had we not done that, it is quite possible that T.S. would have lost his life. 

T.S. achieved sobriety, and has sustained remission from his alcohol use disorder today.  He is now an active member of Alcoholics Anonymous, sponsoring others. 

ICBC, as third party defending the policy of the breached defendant, denied that the accident was the cause of T.S.’s substance use disorder.

We succeeded in proving it was, by demonstrating that T.S. suffered an “accumulation of losses” after the accident – precisely in the 12 month period after the accident as defined by the DSM-IV and 5.  This was done through all the lay evidence, including effectively and aggressively cross-examining ICBC’s parade of adverse witnesses who didn’t like T.S., and most importantly through the effective (and aggressive) cross-examination of Dr. Sobey, ICBC’s expert on addiction.  

We will review the transcript of the cross of Dr. Sobey in class. 

We won.

Madam Justice Ahmad’s reasons on causation:

VI.        CAUSATION / THIN SKULL V. CRUMBLING SKULL: LEGAL FRAMEWORK
[bookmark: par90][90]      The primary test for causation asks: but for the defendant’s negligence, would the plaintiff have suffered the injury? The “but for” test recognizes that compensation for negligent conduct should only be made where a substantial connection between the injury and the defendant’s conduct is present: Resurfice Corp. v. Hanke, 2007 SCC 7 at paras. 21–23.
[bookmark: par91][91]      To establish causation, a plaintiff must establish on a balance of probabilities that the defendant’s negligence caused or materially contributed to her injury. The defendant’s negligence need not be the sole cause of the injury so long as it is part of the cause beyond the de minimis range: Athey v. Leonati, 1996 CanLII 183 (SCC), [1996] 3 S.C.R. 458 at paras. 13–17 [Athey]; Farrant v. Laktin, 2011 BCCA 336 at para. 9.
[bookmark: par92][92]      Where a defendant’s conduct is found to be a contributing cause of an injury, the defendant is liable for the plaintiff’s injury even if the injury is unexpectedly severe owing to a pre-existing condition: Athey at para. 34. This is known as the “thin skull” rule.
[bookmark: par93][93]      The “thin skull” rule can be distinguished from the “crumbling skull” rule. Under the “crumbling skull” rule, a defendant need not compensate the plaintiff for any debilitating effects of a pre-existing condition which the plaintiff would have experienced anyway: Athey at paras. 32–35.
[bookmark: _Hlk95317583][bookmark: par94][94]      Chief Justice McLachlin (as she then was) stated in Blackwater v. Plint, 2005 SCC 58 at para. 78:
Even though there may be several tortious and non-tortious causes of injury, so long as the defendant’s act is a cause of the plaintiff’s damage, the defendant is fully liable for that damage. The rules of damages then consider what the original position of the plaintiff would have been. The governing principle is that the defendant need not put the plaintiff in a better position than his original position and should not compensate the plaintiff for any damages he would have suffered anyway: Athey.
[bookmark: _Hlk95643084][bookmark: par95][95]      The “crumbling skull” factor may be addressed in a number of ways, including as a percentage reduction on damages awards, which reflects the likelihood that a pre-existing injury or condition would result in similar losses: see, for example, Booth v. Gartner, 2010 BCSC 471 and Beardwood v. Sheppard, 2016 BCSC 100.
[bookmark: _Toc95852964]VII.        FINDINGS ON INJURIES AND CAUSATION
[bookmark: _Toc95852965]1.         Hip, back, and other physical injuries
Medical evidence
[bookmark: _Hlk94690851]Dr. Trevor Stone and Dr. Kendall
[bookmark: par96][96]      Dr. Trevor Stone is an orthopedic surgeon who prepared a report on behalf of T.S. He examined T.S. approximately two years after the accident.  
[bookmark: par97][97]      Dr. Richard Kendall, also an orthopedic surgeon, examined T.S. on behalf of the third party approximately three years after the accident. Dr. Kendall did not testify at trial.
[bookmark: par98][98]      Both doctors agree that as a result of the accident, T.S. suffered an acetabular fracture: the ball of the hip became dislocated from the hip socket and the posterior wall of the socket was “punched out” by the femoral head and fractured.
[bookmark: par99][99]      Dr. Kendall also described low back and neck pain. He summarized T.S.’s physical injuries as follows:
In “the Accident” in question [T.S.] sustained a fracture dislocation of the right hip and acetabulum. The fracture of the acetabulum involved the posterior wall. The acetabulum is the “socket” for the hip joint. Operative notes suggest little articular damage at the time of direct visualization of the joint. The surgery was uncomplicated.
He was treated appropriately post-operatively with restricted weightbearing followed by graduated weightbearing and full mobilization. The recovery of the hip itself appears unremarkable and his early residual weakness and persistent limp recorded in the early clinical notes seem to have now resolved.
His low back pain again began almost immediately upon his mobilization. This is not an uncommon scenario in the face of a fracture dislocation of the acetabulum. There do not appear to be any investigations regarding the low back. He did have some mild symptoms which may represent sciatica with numbness in the distribution of perhaps the L3 or L4 root. However, this now seems to have resolved. His back pain now is intermittent and seems to be more mechanical than associated with nerve root or other neurologic source.
He had short-lived neck pain which has resolved. He does not recall symptoms arising in his left shoulder. He does not feel that his right knee was affected by the accident.
[bookmark: par100][100]   Dr. Stone opines that T.S. is at substantial risk for developing post-traumatic osteoarthritis in his right hip.  He will require a total hip replacement surgery within the next 20 - 35 years and revision hip replacement surgery during his lifetime. Dr. Kendall agrees. Both doctors agree that T.S.’s weight gain may accelerate the onset of arthritis and negatively impacts his current recovery. Both recommend that he take steps to address his weight.
[bookmark: par101][101]   With respect to ongoing limitations, Dr. Stone says:
[T.S.’s] acetabular fracture has healed and he has worked through a rehabilitation program, although, he still has significant functional limitations with regard to his right hip injury, namely stiffness, pain with prolonged sitting, pain with prolonged standing, difficulty climbing, hiking, walking and lifting.  
Factual findings
[bookmark: par102][102]   Taking into account the totality of the evidence, including my assessment of T.S.’s credibility, I accept that T.S. suffered a dislocation and fracture of the right hip and continues to experience related pain. He will require two hip replacement surgeries in the future.
[bookmark: par103][103]    I also accept that he suffers from ongoing pain to the low back and as well as neck pain which resolved shortly after the accident. 
[bookmark: par104][104]   His ongoing pain has limited his functional ability to sit, stand, or walk for prolonged periods of time, bend and stoop, kneel, lift, carry, and balance. He is unlikely to be in a position to return to physical labour type work, now or in the future. He is able to manage most activities of daily living.
Causation
[bookmark: par105][105]   The right hip fracture was caused by the accident.  The causal link is clear.
[bookmark: par106][106]   Noting that the low back pain started some time after the accident, the third party disputes that the same causal link exists between the accident and the back pain.
[bookmark: par107][107]    I do not accept that argument. In fact, Dr. Kendall stated that low back pain is a common symptom following mobilization after an acetabulum fracture.  Without the hip fracture, T.S. would not have experienced the low back pain. There is no evidence that he had experienced any such pain in the past. The only reasonable conclusion is that the low back pain is the result of the hip facture, which was directly caused by the accident.
[bookmark: par108][108]   I am satisfied that the accident caused the low back pain.  
0. Causation in medical malpractice claims
Courts have recognized that plaintiffs can encounter practical difficulties in proving causation under the “but for” test in medical malpractice cases. 

The test for causation does not demand scientific precision and should not be applied too rigidly. There is a difference between medical and legal causation. “Medical experts ordinarily determine causation in terms of certainties whereas a lesser standard is demanded by law.” (citing Snell v. Farrell, [1990] 2 SCR 311 (SCC) at para 34). 

A trial judge can find causation in circumstances where the precise mechanism leading to injury cannot be known with certainty (citing Ediger v. Johnston, 2013 SCC 18 (CanLII), [2013] 2 SCR 98, at para 39).

Baglot v. Fourie, 2019 BCSC 122
[bookmark: par1][1]           This is a complex medical malpractice action arising from a prescribing error by the defendant, Dr. Clasina Fourie, a general practitioner who works at Abbotsford Regional Hospital (“ARH”).
[bookmark: par2][2]           The plaintiff, Jeffrey Clarke Baglot, was admitted to ARH on July 22, 2011, for symptoms relating to his Crohn’s disease. Rather than improve over the course of the hospital treatment, the plaintiff’s symptoms worsened. Mr. Baglot alleges that the decline occurred because the defendant prescribed a powerful non-steroidal anti-inflammatory drug (“NSAID”) called ketorolac, also known as Toradol. The ketorolac caused a large duodenal ulcer (the “ulcer”) that eventually perforated and required surgery to be repaired. A long hospitalization ensued (the “hospitalization”).
[bookmark: par3][3]           The defendant admitted the prescription error and that it breached the applicable standard of care. She also admitted that the ketorolac caused a duodenal ulcer for which surgery was required and that the plaintiff ought to be compensated for this discrete injury.
[bookmark: par4][4]           The remaining issues in the case regard whether Dr. Fourie’s negligence caused any further injuries and damages. I must determine which injuries, if any, resulted from the perforated ulcer, the surgery to repair the perforation, and the subsequent hospitalization.
[bookmark: par5][5]           The plaintiff’s theory of the case is that the prescribing error and the resultant duodenal ulcer, surgery, and lengthy hospitalization left the plaintiff with scar tissue and chronic pain requiring high doses of opioids. This has increased his fatigue and has resulted in significant bowel problems for the plaintiff. Consequently, the plaintiff developed severe depression, post-traumatic stress disorder (“PTSD”), and visceral hypersensitivity, all of which have had a devastating impact on the plaintiff’s life. He is currently totally disabled.
[bookmark: par6][6]           The defendant’s theory of the case is that the plaintiff is entitled to damages resulting from the perforated ulcer, surgery, and hospitalization. The defendant takes the position that there have been no lasting injuries resulting from the defendant’s breach of her standard of care. There is no causal connection between the perforated ulcer and the long-term course of the plaintiff’s Crohn’s disease and/or his psychiatric conditions. The defendant argues that the ulcer was an isolated event in the plaintiff’s under-treated Crohn’s disease and his history of injuries sustained in several motor vehicle accidents.
The Court’s summary of the law as it pertains to medical malpractice claims:
[bookmark: par272][272]     Courts have recognized that plaintiffs can encounter practical difficulties in proving causation under the but for test in medical malpractice cases. In the seminal decision of Snell v. Farrell, 1990 CanLII 70 (SCC), [1990] 2 S.C.R. 311 [Snell], the Supreme Court of Canada set out the test for causation at 324, the hallmark of which is “a robust and pragmatic approach to the facts to enable an inference of negligence to be drawn even though medical or scientific expertise cannot arrive at a definitive conclusion.” The causation test does not demand scientific precision and should not be applied too rigidly. While proof of causation will inevitably require expert evidence, common sense applies: Athey at 467.
[bookmark: par273][273]     There is a difference between medical and legal causation. In Snell at para. 34, the Court articulated this point as follows:
It is not therefore essential that the medical experts provide a firm opinion supporting the plaintiff's theory of causation. Medical experts ordinarily determine causation in terms of certainties whereas a lesser standard is demanded by the law…
[bookmark: par274][274]     A trial judge can find causation in circumstances where the precise mechanism leading to injury cannot be known with certainty: Ediger – SCC at para. 39. The Supreme Court of Canada described this principle in Clements v. Clements, 2012 SCC 32 [Clements] at para. 10: “[e]vidence connecting the breach of duty to the injury suffered may permit the judge, depending on the circumstances, to infer that the defendant’s negligence probably caused the loss.”
[bookmark: par275][275]     The court can reach a common sense inference of causation even when the parties have both adduced expert evidence. The British Columbia Court of Appeal in Ediger (Guardian ad litem of) v. Johnston, 2011 BCCA 253, held that a court cannot draw a common sense inference where there is expert evidence on causation adduced. The Supreme Court of Canada disagreed. The court held that the trial judge appropriately followed Snell by drawing a common sense inference despite the fact that the defendant called expert evidence….
…
[bookmark: par277][277]     The classic but for test is flexible. Although it must be applied with caution, causation may be inferred by reference to a temporal sequence of events: Ediger – SCC at paras. 39-40.  As set out by Justice Ballance in Chen v. Ross, 2014 BCSC 374 [Chen], aff’d 2015 BCCA 250….
[bookmark: par278][278]     Chief Justice McLachlin, as she then was, summarized the less onerous material contribution test developed in Resurfice Corp. v. Hanke, 2007 SCC 7, in Clements at para. 46. This test may be used when it is impossible for the plaintiff to prove the defendant’s negligence caused the plaintiff’s injuries under the but for test. The material contribution test is exceptional and has limited applicability. I agree with the defendant that, to date, it has been used when there are multiple defendants and the plaintiff finds it difficult or impossible to determine which party caused his or her injuries under the but for approach. The but for test remains the primary test for determining causation in medical malpractice cases.
…
[bookmark: par280][280]     I agree that the plaintiff is not required to prove that the defendant’s negligence was the sole cause of his injuries. …
[bookmark: par281][281]     The plaintiff must establish a substantial connection between the tortious conduct and the injury: Farrant at para. 11. However, the robust and pragmatic approach under the but for test allows for there to be more than one cause of an injury. As long at the defendant caused or contributed to the injury in a material way (i.e., beyond the de minimis range), the defendant is liable: Chappell v. Loyie, 2016 BCSC 1722 at para. 5.
The decision then goes into a summary of the thin skull and crumbling skulls rules.
Her decision on causation commences at para. 296, and painstakingly goes through causation with regard to each injury / condition the plaintiff suffers from:
General
[bookmark: par296][296]     There are a number of different issues regarding causation. Since the defendant has admitted that the prescribing error caused the ulcer, the issue before me is the extent of injury resulting from the ulcer, the surgery to repair the perforated ulcer, and the effect of the lengthy hospitalization on Mr. Baglot. The defendant takes the position that the perforated ulcer is a discrete event and that the plaintiff would be in his current condition regardless of the injury. The plaintiff strongly disagrees.
[bookmark: par297][297]     Since there are a number of events which occurred, I will address each contested issue of causation in turn.
Her summary of her findings on causation are at paras. 349-351:
Summary
[bookmark: par349][349]     Mr. Baglot did not prove that Dr. Fourie’s negligence resulted in dumping syndrome, as I found he does not suffer from the condition. Mr. Baglot proved causation on a balance of probabilities for the remaining injuries he claims, except his ongoing battle with Crohn’s disease.
[bookmark: par350][350]     The lengthy hospitalization and the second bleed caused Mr. Baglot significant trauma. This in turn caused PTSD and visceral hypersensitivity, which intensify the pain now suffered by the plaintiff. The surgery also left the plaintiff with additional adhesions, which contribute to the plaintiff’s pain. Mr. Baglot was prescribed opioids directly following the first surgery for the perforated ulcer. He continues to be reliant on opioids to manage his constellation of health issues.  
[bookmark: par351][351]     The defendant’s negligence has had a devastating impact on Mr. Baglot’s life. Today Mr. Baglot is totally disabled, homebound, and isolated. Without the prescribing error, I find that it is more likely than not that Mr. Baglot would have continued to have Crohn’s disease but that he would have worked and been a contributing member of society.  


0. Divisible versus Indivisible Injuries

Courts considering the issue of pre-existing and/or subsequent injuries often use the term “Indivisible Injuries” and “Divisible Injuries”. 

The following analysis in Athey v. Leonati [1996] 3 SCR 458 ultimately became the foundation for the concept of “indivisible injury” as we understand it today:

[22]   The respondents argued that apportionment between tortious and non-tortious causes should be permitted just as it is where multiple tortfeasors cause the injury. The two situations are not analogous.  Apportionment between tortious causes is expressly permitted by provincial negligence statutes and is consistent with the general principles of tort law.  The plaintiff is still fully compensated and is placed in the position he or she would have been in but for the negligence of the defendants.   Each defendant remains fully liable to the plaintiff for the injury, since each was a cause of the injury.  The legislation simply permits defendants to seek contribution and indemnity from one another, according to the degree of responsibility for the injury.  …

[24] The respondents submitted that apportionment is permitted where the injuries caused by two defendants are divisible (for example, one injuring the plaintiff's foot and the other the plaintiff's arm): Fleming, supra, at p. 201. Separation of distinct and divisible injuries is not truly apportionment; it is simply making each defendant liable only for the injury he or she has caused, according to the usual rule. The respondents are correct that separation is also permitted where some of the injuries have tortious causes and some of the injuries have non-tortious causes: Fleming, supra, at p. 202. Again, such cases merely recognize that the defendant is not liable for injuries which were not caused by his or her negligence. 

[25] In the present case, there is a single indivisible injury, the disc herniation, so division is neither possible nor appropriate. The disc herniation and its consequences are one injury, and any defendant found to have negligently caused or contributed to the injury will be fully liable for it.

Subsequently, the Court of Appeal explained the application of Athey in Bradley v. Groves, 2010 BCCA 361. The plaintiff in Bradley was involved in two car accidents several months apart. The injury was approximately 80% recovered when she was involved in a second accident causing an aggravation of her neck injury. The plaintiff’s injuries were 65% recovered at the time of trial. She claimed damages against the driver who caused the first accident. His insurer argued that the plaintiff's ongoing injuries were the result of the second accident. After hearing all the evidence, the judge was unable to parse out to what degree each accident had injured the plaintiff. He found that she had sustained an "indivisible" injury. Stemming from the finding, the judge ordered that the first defendant pay the entirety of the plaintiff's damages. On appeal, the Court found no error in this logic, stating:

[32] There can be no question that Athey requires joint and several liability for indivisible injuries. Once a trial judge has concluded as a fact that an injury is indivisible, then the tortfeasors are jointly liable to the plaintiff. They can still seek apportionment (contribution and indemnity) from each other, but absent contributory negligence, the plaintiff can claim the entire amount from any of them.

[33] The approach to apportionment in Long v. Thiessen is therefore no longer applicable to indivisible injuries. The reason is that Long v. Thiessen pre-supposes divisibility: Long requires courts to take a single injury and divide it up into constituent causes or points in time, and assess damages twice; once on the day before the second tort, and once at trial. Each defendant is responsible only for their share of the injury and the plaintiff can recover only the appropriate portion from each tortfeasor.

[34] That approach is logically incompatible with the concept of an indivisible injury. If an injury cannot be divided into distinct parts, then joint liability to the plaintiff cannot be apportioned either. It is clear that tortfeasors causing or contributing to a single, indivisible injury are jointly liable to the plaintiff. This in no way restricts the tortfeasors' right to apportionment as between themselves under the Negligence Act, but it is a matter of indifference to the plaintiff, who may claim the entire amount from any defendant.

[35] This is not a case of this Court overturning itself, because aspects of Long v. Thiessen were necessarily overruled by the Supreme Court of Canada's decisions in Athey, E.D.G., and Blackwater. Other courts have also come to this same conclusion: see Misko v. Doe, 2007 ONCA 660, 286 D.L.R. (4th) 304 at para. 17.

[36] It may be that this represents an extension of pecuniary liability for consecutive or concurrent tortfeasors who contribute to an indivisible injury. We do not think it can be said that the Supreme Court of Canada was unmindful of that consequence. Moreover, apportionment legislation can potentially remedy injustice to defendants by letting them claim contribution and indemnity as against one another.

[37] We are also unable to accept the appellant's submission that "aggravation" and "indivisibility" are qualitatively different, and require different legal approaches. If a trial judge finds on the facts of a particular case that subsequent tortious action has merged with prior tortious action to create an injury that is not attributable to one particular tortfeasor, then a finding of indivisibility is inevitable. That one tort made worse what another tort created does not automatically implicate a thin or crumbling skull approach (as in Blackwater), if the injuries cannot be distinguished from one another on the facts. Those doctrines deal with finding the plaintiff's original position, not with apportioning liability. The first accident remains a cause of the entire indivisible injury suffered by the plaintiff under the "but for" approach to causation endorsed by the Supreme Court of Canada in Resurfice Corp. v. Hanke, 2007 SCC 7, [2007] 1 S.C.R. 333. As noted by McLachlin C.J.C. in that case, showing that there are multiple causes for an injury will not excuse any particular tortfeasor found to have caused an injury on a "but-for" test, as "there is more than one potential cause in virtually all litigated cases of negligence" (at para. 19). It may be that in some cases, earlier injury and later injury to the same region of the body are divisible. While it will lie for the trial judge to decide in the circumstances of each case, it is difficult to see how the worsening of a single injury could be divided up.

Some have criticized the decision in Bradley v. Groves on the basis that it conflates the distinction between causation (whether the impugned legal injury caused the plaintiff a factual and legal harm) and assessment of damages (the quantum of legally compensable damages resulting from the harm): see James D, Defending Claims Involving The Issue Of Divisible Versus Indivisible Injuries, Continuing Legal Education Society of British Columbia, Personal Injury Conference 2013.

In the very recent decision of the BC Court of Appeal of Neufeldt v. Insurance Corporation of British Columbia, 2021 BCCA 327, Wilcock J.A., writing for a unanimous court, discussed the legal test for establishing causation in relation to divisible injuries.

In Neufeldt, the plaintiff was a police officer who sustained neck and back injuries in his first accident while he was on duty driving a police vehicle. In his second accident, the plaintiff sustained neck and back injuries, concussion, and mild traumatic brain injury. The plaintiff was able to return to work after the first accident, but was unable to work after the second accident. At first instance (Neufeldt v. Marcellus, 2020 BCSC 427) the plaintiff was successful in his claim for damages against defendants for injuries sustained in both accidents. The trial judge found that the defendants were jointly and severally liable for the plaintiff’s injuries, and awarded the plaintiff $2,400,000 in damages for future loss of income based on his inability to work in any capacity and on the assumption he would have advanced through police ranks and earned overtime.

On appeal, a unanimous Court of Appeal found that the trial judge erred in finding the plaintiff’s mild traumatic brain injury was an indivisible injury caused by both accidents. Wilcock J.A., writing for the Court, found that the trial judge reached this conclusion after erroneously permitting an expert to testify beyond the opinions included in the expert report, and then denying the appellants an opportunity for cross‑examination. Wilcock, J.A. restated the principle that when awarding damages, a trial judge must consider the overall fairness and reasonableness of the award and address both positive and negative contingencies. The matter was sent back for a retrial.

Below is the analysis that Wilcock J.A. undertook on the issue of divisibility. 

Divisibility of Damages

[79]      The appellants contend that, regardless of whether the respondent’s concussion symptoms were divisible from his other injuries, the trial judge’s failure to analyse the divisibility of his loss of earning capacity constituted error in principle.

[80]      It is clear on the record that both the respondent’s continuing symptoms of a back and neck injury, and the constellation of symptoms associated with his mild traumatic brain injury, contributed to his loss of income earning capacity. Where divisible injuries combine to cause damages, even damages that overlap, the court must engage in the difficult task of assessing the damages associated with each injury. For that reason, in the case at bar, the trial judge ought to have assessed the damages occasioned by the traumatic brain injury, if it was divisible.

[81]      Where injuries are divisible, resort may still be had to the analytic approach described in Long v. Thiessen (1968), 1968 CanLII 889 (BC CA), 65 W.W.R. 577 at 591 (B.C.C.A.), which presupposes divisibility. That approach calls for damages to be assessed notionally twice: once on the day before the second tort, and once at trial. The Long analysis was held to be inapplicable to indivisible injuries in Bradley, but expressly was not overruled generally for divisible injuries.

[82]      The approach described in Long must be modified where a plaintiff suffers multiple injuries in sequential accidents, only some of which are indivisible. Damages must still be assessed notionally twice: once in relation to the initial injury, as aggravated by the second accident, without accounting for the damages solely attributable to the second accident injury (assessed at the trial date); and again in relation to the divisible second injury (also at the trial date).

[83]      Injuries are not indivisible simply because they jointly contribute to a particular head of damages, such as loss of earning capacity or the cost of future care.

[84]      Indivisibility is helpfully canvassed in Dingle v. Associated Newspapers Ltd., [1961] 2 Q.B. 162 at 189 (C.A.), cited with approval by this court in B.P.B. In that defamation case, the court considered the damage to a party’s reputation, arising from multiple libels, to be indivisible. Lord Justice Devlin gave an example of an indivisible injury that has been often referred to but should be carefully considered (at 188–89):

If four men, acting severally and not in concert, strike the plaintiff one after another and as a result of his injuries he suffers shock and is detained in hospital and loses a month's wages, each wrongdoer is liable to compensate for the whole loss of earnings.

Lord Justice Devlin continued (at 189):

If there were four distinct physical injuries, each man would be liable only for the consequences peculiar to the injury he inflicted, but in the example I have given the loss of earnings is one injury caused in part by all four defendants.

[Emphasis added.]

[85]      It is the injury that is indivisible in the example, the shock resulting from the collective assaults. The tortfeasors are not jointly liable simply because there is but one indivisible loss of income. They are jointly liable because the income loss is a consequence of one injury, the beating that required hospitalization, and the injury cannot be attributed to one wrongdoer alone.

[86]      That is made clear by the second of Lord Justice Devlin’s examples (at 189):

If, for example, a ship is damaged in two separate collisions by two wrongdoers and consequently is in dry dock for a month for repairs and claims for loss of earnings, it is usually possible to say how many days’ detention is attributable to the damage done by each collision and divide the loss of earnings accordingly.

[87]      So in Khudabux, Stromberg‑Stein for the Court wrote (at para. 32): “Divisible injuries are those that can be separated so that their damages can be assessed independently: Bradley v. Groves, 2010 BCCA 361, at para. 20.” (Emphasis added.)

[88]      Damages arising from indivisible injuries cannot be apportioned to one or the other wrongdoer. (With the obvious exception that all damages occasioned before the second, aggravating injury are attributable only to the first injury.) For that reason, I would not accede to the distinct argument that the trial judge’s failure to address the divisibility of a particular head of damages, here the respondent’s post‑second accident loss of earning capacity, constituted an error in principle.

[89]      The appellants, in support of their argument, direct us to Justice Marzari’s summary description of divisible injuries in Conarroe v. Tallack, 2020 BCSC 626:

[132]   The principle of divisibility can apply most obviously to injuries to different parts of the body. Divisibility may also be possible where injuries are to the same part of the body where the evidence is sufficient to establish distinct causes of each aspect of the injury: Khudabux v. McClary,  2018 BCCA 234at para. 34; Deol v. Sheikh,  2016 BCSC 2404at para. 19; Fleming v. McAllister, 2017 BCSC 753. It can also be possible in relation to sequential injuries, where the evidence is sufficient to establish a baseline: Uppal v. Judge,  2016 BCSC 642at para. 86; Dunne v. Sharma,  2014 BCSC 1106at para. 99. Finally, even where a physical injury is indivisible, specific heads of damages may still be divisible where the evidence permits such a division: Scoates v. Dermott,  2012 BCSC 485at paras. 164–169; Rajan v Hudon, 2014 BCSC 1678; Lakatos v. Lakatos, 2017 BCSC 1990.

[Emphasis added.]

[90]      In my view, the final proposition in this passage must be treated with caution. It must refer only to damages arising before the second accident “where the evidence permits such a division”. If injuries are truly indivisible, then it will be impossible to attribute specific heads of cumulative (post‑second accident) damages to one injury or the other. [Emphasis added.]

[91]      In Scoates v. Dermott, 2012 BCSC 485, the first case referred to in Conarroe, the plaintiff was injured in a series of accidents. Some injuries were considered to be indivisible; others were not. The trial judge held:

[158]        Clearly, some aspects of the plaintiff’s condition are divisible. There is, for example, no evidence that the subsequent accidents worsened the plaintiff’s wrist injury, which is a source of significant pain and disability in itself. But I have found that the second accident contributed to the worsening or acceleration of the low back injury the plaintiff suffered as a result of the first accident. In Bradley, the Court of Appeal said, at para. 37:

It may be that in some cases, earlier injury and later injury to the same region of the body are divisible. While it will lie for the trial judge to decide in the circumstances of each case, it is difficult to see how the worsening of a single injury could be divided up.

[92]      In Rajan v. Hudon, 2014 BCSC 1678, the plaintiff suffered a series of injuries in motor vehicle accidents. The first accident caused back and neck pain that was aggravated in later accidents. Eventually the plaintiff suffered depression. The trial judge, following the decision in Scoates and this Court’s judgment in Moore v. Kyba, 2012 BCCA 361, held that the back injuries were indivisible, but the plaintiff’s depression was caused by the latest accident alone. In doing so, he heeded the admonition in Blackwater (at para. 74):

… Untangling the different sources of damage and loss may be nigh impossible. Yet the law requires that it be done, since at law a plaintiff is entitled only to be compensated for loss caused by the actionable wrong.

[93]      That, in my view, is an appropriate approach to causation of distinct injuries. The fact that some injuries suffered in serial accidents are indivisible does not mean that every injury is indivisible.

[94]      The third case, Lakatos v. Lakatos, 2017 BCSC 1990, also involved two motor vehicle accidents, in which the initial injuries were aggravated by the subsequent accident; the trial judge found the injuries to be indivisible but did not attribute any loss of future income earning capacity to the first accident. In my view, that result is difficult to reconcile in principle with a finding that there is only one injury.

[95]      The appellants contend the approach in Lakatos should be taken in this case. The appellants say the evidence was that the respondent was on full active duty for months before the second accident. He agreed that his work as a constable would have been precluded by his brain injuries alone. In November 2016, he reported that he felt physically capable of performing his job duties, but was primarily concerned about his ability to manage the cognitive demands of his job. In my opinion, however, if the respondent’s injuries (including the mild traumatic brain injury) are indeed indivisible, that is the end of the causation analysis, insofar as liability is concerned. He is disabled by one injury contributed to by two events. Both tortfeasors are then jointly and severally liable for all consequential damages.

[96]      The appellants’ argument, like the argument that aggravation of damages cannot give rise to one indivisible injury, is an attack on the concept of indivisibility and the approach taken in Athey v. Leonati, 1996 CanLII 183 (SCC), [1996] 3 S.C.R. 458. Like the argument rejected in Bradley, it is an invitation to divide an indivisible loss and to re-introduce through the backdoor the approach to apportionment in Long that is no longer applicable to indivisible injuries.

[97]      The causation analysis in this case required consideration of the following questions: (a) were the back and neck injury (and associated headaches) on one hand, and the mild traumatic brain injury, on the other hand, distinct injuries; if so (b) but for each accident, would the respondent not have suffered the back and neck injury (as it presented at trial); and (c) but for each accident, would the respondent not have suffered a mild traumatic brain injury leading to the constellation of associated symptoms? If it was correct to find the accidents caused indivisible injury, there was no need to consider whether damages arising from those injuries could be attributed to one or the other accident, and it would have been an error to do so.

[98]      The evidence was undisputed that the mild traumatic brain injury was causally related to the second accident, and unrelated to the first. But for the second accident, the respondent would not have suffered the disabling constellation of symptoms associated with that injury. It was an error to find the first tortfeasor liable for that distinct injury, and an error not to engage in the complicated task of assessing the damages attributable to each distinct injury.

On a practical level, why was the divisibility versus indivisibility of the injuries arising from the first and second collisions important?

1. The second collision involved a hit-and-run, where ICBC was responding by statute on behalf of the unidentified driver who fled the scene, and by statute the limits of ICBC’s liability for hit-and-run collisions are just $200,000.
2. If the injuries, and the losses flowing therefrom, were ‘indivisible’, then joint and several liability applied under s. 4 of the Negligence Act, and the plaintiff could look to the first defendant’s insurance policy limits (presumably much higher) to cover the whole of the judgment.
If the injuries, and specifically the lost earning capacity award, were “divisible”, then joint and several liability did not apply, and the plaintiff would not be made whole for the awards arising from the second collision.
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