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[1] The plaintiff, Joyce Galbraith, age 76, was a front seat
passenger in a notor vehicle that was involved in a | ow
velocity, front-end collision in the Lower Mainland on Cctober
26, 2002 (the "accident”). Although she was wearing a seat
belt, it failed to | ock because of the vehicle s reduced
speed. Upon inpact, her head hit the visor and cracked its

inside mrror.

[2] As a result of the accident Ms Gal braith suffered
headaches and pain in her neck and back. Her back pain
resolved after a few nonths. However, she continues to
experience intermttent neck pain and associ ated headaches
when she attenpts any strenuous activity. She seeks non-
pecuni ary damages for her pain and suffering. Liability is

adm tted. Special danmmges are agreed at $195.

[3] The nedical evidence at trial was very limted.
Fol |l om ng the accident Ms Gal braith saw her daughter’s doctor.
Dr. Baird prescribed sonme nedication and physi otherapy. His

clinical records were not avail abl e.

[4] Upon her return honme to Chase, B.C. she saw a fanmly
doctor at the nedical clinic she regularly attends. Dr. Mann
had not previously seen Ms Gal braith. She noted that M

Gal braith noved around in no apparent distress but conpl ai ned

of pain mainly in her neck, shoulder and hip. M @Glbraith

2004 BCSC 671 (CanLll)



Gal braith v. Marin et al Page 3

had nmuscl e tension in her shoul ders, both of which were tight,
but Dr. Mann saw no factors that would inpede Ms Gal braith’s
recovery “except for her age”. She prescribed Tylenol for the

pain and gave Ms Gal braith a referral for physiotherapy.

[5] Dr. Mann diagnosed Ms Galbraith with a “Grade Il” neck
and back injury. She noted, “Physiotherapy providing benefit.
Due to patient’s age (72 years) likely has sone degenerative
di sease in spine and may require | onger course of

physi ot her apy.”

[6] M Galbraith had been in a previous accident in My,
1997, in which she had sustained a soft tissue injury to her
neck. However, physiotherapy treatnments had resulted in her

having a full recovery after about a year.

[7] M Glbraith al so has pre-existing degenerative disc

di sease of the cervical spine at C5 and C7, with mninal disc
narrowng at C7 to T1l. There is a slight forward displ acenent
of C5 on C6 and C4 on C5 of about 1 mm Facet osteoarthritis

exists at many levels fromC3-4 to C6-7.

[8] This underlying spinal spondylosis condition predi sposed
Ms Gal braith to nuscle shortening and increased pain

sensitivity. However, other than periodic nuscle tightening,
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there was no evidence that Ms Galbraith suffered any neck pain

fromthe spondylosis condition before the accident.

[9] Between Novenber 18, 2002, and January 14, 2003, M

Gal braith received 12 physiotherapy treatnents. At the

concl usion of those treatnents Ms Gal braith was “doing well”;
with the exception of sone flare ups when she was bow i ng.

Her back pain appeared resol ved, her neck range of notion was
i nproved, and she was back to the general strengtheni ng and
flexibility exercises she had been doing for a nunber of
years. She was shown a posture technique for bow ing and

simlar activities such as vacuum ng.

[ 10] About two nonths later, on March 6, 2003, Ms Gal braith
returned to the nedical clinic with conplaints of significant
pain in her neck. Dr. Kolkind noted a marked i npairnment of
her cervical spine with inpaired rotation and extension by at
| east 50% and a reduction in neck flexion. He also noted that
she had not been doi ng her home physi ot herapy exercises and
that her sternoclavicular arthritis on her right side was
quite promnent. Dr. Kol kind showed her sone home exercises
for her neck to | oosen the nuscles. He was hopeful that the
exerci ses would alleviate her synptons. He al so reconmended

she take Tylenol three or four times a day.

2004 BCSC 671 (CanLll)



Gal braith v. Marin et al Page 5

[11] Ms Galbraith returned to see Dr. Kol kind on March 18,
2003. Her range of notion had decreased significantly to 40%
in all directions and she conpl ai ned of pain when doi ng her
exercises. Dr. Kol kind recommended that she continue with the
exercises wthin her Iimt of confort and that she continue
with the nedication. He also suggested the use of a soft

collar if she was sitting for |ong periods.

[12] Since March, 2003, Ms @Gl braith has been nmintai ning her
neck exercises at honme on an alnost daily basis. She also
does her strength and flexibility exercises when she has tine
and continues to take Tylenol on a daily basis, particularly
bef ore she does any activity. Wile her neck synptons have

i nproved, she continues to experience intermttent pain and

disability with certain activities.

[13] The only other nedical evidence at trial was a report of
Dr. Phimster, another practitioner wwth the nedical clinic at
Chase. His report of Septenber 30, 2003, was based on the
findi ngs and assessnents of Dr. Kol kind and Dr. Baird, and an
interviewwith Ms Galbraith. There was no indication in his

report that he had exam ned Ms @Gl braith.

[14] Dr. Phimster saw Ms Gal braith on June 27, 2003. At that
ti me she conpl ai ned of daily neck pain of noderate severity

when she engaged in sinple activities such as pushing,
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pul ling, lifting, weeding the garden, vacuum ng the house and
bow i ng. She advised Dr. Phim ster that she continued to take
Tyl enol on a daily basis which helped to relieve the pain and
stiffness in her neck, particularly when she was involved in

recreational activities.

[15] In his report, Dr. Phimster summarized Dr. Baird s and

Dr. Kol kind s assessnents as foll ows:

Injuries include soft tissue injuries of the

cervical spine and |unbar spine. These have been

caused by the accident. The recovery tine of three

(3) nonths can be prolonged for several nonths or

years if there is underlying spinal spondyl osis.

This was shown on a cervical spine X-ray.

Spondyl osi s predi sposes to associ ated nuscl e

shorteni ng and increased pain sensitivity which

expl ai ns the del ayed recovery tine.
[16] He reconmmended a course of internuscular stimnulation
(needl e therapy) at his office over several weeks. He was
hopeful that such treatnent would relieve the nuscle
shorteni ng which he stated contributed to Ms Gal braith’s pain
and disability. However, he qualified his opinion by stating
that if the cervical paraspinal nuscles were fibrotic in
nature, the effect of the needle therapy would be mnimal and
Ms Gal braith’s inpairnment of function would |ikely continue.

No expl anation was provided as to what was involved in the

needl e therapy treatnent.
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[17] Dr. Phimster also recommended continued regul ar use of

Tyl enol. He concluded his report by stating:

Comment on permanent disability will be given in
several weeks follow ng intermuscul ar stinulation
treatment and therefore current opinion cannot be
given at this tine.
[18] Ms Galbraith declined to receive the recommended needl e
t herapy because of an aversion to needles. She did not pursue

any ot her course of treatnent and no further nedical evidence

was provi ded.

[19] Before the accident Ms Gal braith was an active, healthy
senior. She had worked throughout her adult |ife except for
bri ef periods when she was at home with her children. Since
her retirenent she has lived in Chase in a honme on a double
lot with a |arge garden. She did her own housekeeping, yard

wor k and snow shovelling. She also golfed and bow ed.

[ 20] About a year after the accident, she had returned to nost
of these activities except for golfing and snow shovel i ng.
She found it painful to swing a golf club and decided not to
invest in a golf menbership, in part, because of the linmted
nunber of tinmes she had used it before the accident. Her

nei ghbour now hel ps her with snow shovel ling. However, she
continues to suffer fromneck pain and associ at ed headaches

when she engages in sone of the above activities.
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[21] | amsatisfied that before the accident Ms Galbraith’s
pre-existing osteoarthritis and spinal spondylosis mnimally
af fected her functioning and caused her little if any

di sconfort except for some nuscle tightening. Exercises
appeared to keep her linber and there was no indication of any
associ ated pain. M @Gl braith' s underlying spondyl osis did,
however, nake her nore vulnerable to a prol onged recovery for
a soft tissue injury to her cervical spine although she had
fully recovered from her previous neck injury and was
asynptomatic of any painful condition or injury at the time of

this acci dent.

[22] By the end of January, 2003, her headaches, and pain in
her neck and back had inproved with Tyl enol and physi ot her apy
treatments. As often occurs with soft tissue injuries, her
failure to diligently maintain an exercise reginme at the

concl usi on of the physiotherapy treatnents resulted in a

rel apse by March, 2003. Since her return to daily neck

exerci ses her condition has inproved to where it appears to
have reached a plateau at this tine. Wile she is able to
participate in nost of her pre-accident activities, she

conti nues to experience sone residual neck pain and disability

associated with increased and nore strenuous activity.
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[ 23] The burden of proof is on Ms Galbraith to establish on a
bal ance of probabilities that the injuries she seeks to be
conpensated for were caused by the defendant’s negligence. At
| aw she is also required to act reasonably by mtigating or

| essening her |1 oss. Damages are not recoverable for any | oss
that coul d have been avoi ded through reasonabl e action. The
standard of conduct for mtigation is not a high one provided
Ms Gal braith can be found to have acted reasonably in the

ci rcunst ances.

[24] The burden of proof is on the defendant to establish on a
bal ance of probabilities that Ms Galbraith failed to mtigate
her | oss by refusing to act reasonably. The defendant nust do
nore than nmerely suggest that sone other course of conduct

woul d have been nore beneficial, in order to neet this burden.

[ 25] Counsel for the defendant submits that Ms Gal braith
failed to mtigate her | oss when she abandoned her exercise
program after the physiotherapy treatnments were concluded in
January, 2003, and failed to receive the needle therapy as
recommended by Dr. Phim ster. The only explanation provided
for her refusal to take the recommended treatnent was her
aversion to needles. As a result, Dr. Phimster was unable to
provi de a prognosis and in particular give an opinion on

whet her Ms Gal braith would Iikely have a permanent disability.
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[26] | am not satisfied the defendant has established on a

bal ance of probabilities that Ms Gal braith’ s present

conpl aints of ongoing intermttent pain would have been

m ni m zed or not occurred had she continued with her exercises
bet ween January and March, 2003. Rel apses often occur with
soft tissue injuries and, in the absence of any nedica

evi dence to support the defendant’s subm ssion |I am not
prepared to make such a finding. As soon as Ms Gal braith saw
Dr. Kol kind she followed his advice and returned to her neck

exerci ses, which appears to have reduced her synptons.

[27] However, Ms Galbraith’s failure to take the reconmended
needl e therapy | eaves the court with no evidence of whether
such treatnment m ght have resol ved her ongoi ng conpl aints.

I ndeed, no evidence was | ed regarding the purpose and nature
of the proposed needle therapy treatnent. By failing to
foll ow her doctor’s advice, the court is left wwth no fina
prognosis for her recovery. It can only conclude that M
Gal braith’s refusal to participate in the recommended
treatment, which nay have assisted in her recovery, was

unr easonabl e.

[28] In the result, there is insufficient evidence upon which
the court can conclude that Ms Gal braith has a pernanent

residual disability. In ny view, Ms Galbraith has not net the
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burden of proof for establishing that she has a pernmnent

residual disability caused by the accident.

[29] Counsel for Ms Galbraith submts the range of damages is
$20, 000 to $30,000. In that regard, he relies on the
foll owi ng decisions: d adish v. Cynbal uk, 2003 BCSC 485;
Chartrand v. Gace Lutheran Church Society, 2003 BCSC 1377;
Bei ck v. Webb, 2003 BCSC 1251; and, Falconar v. Le, 2003 BCSC
1434. He further submits that given Ms Gal braith’s age, the
I npact of her injuries is nore significant, which should be
reflected in the anobunt of the award. |In support of that
subm ssion he relies on the coments of Aiver J. in Bracey
(Public Trustee of) v. Jahnke, [1995] B.C. J. No. 1850 (S.C.),
varied on other grounds (1997), 34 B.C.L.R (3d) 191 (C A),

where he stated at 927

To rob a disabled person of what little she has |eft

Is a nonstrous injury, for that little she has is,

for her, the whole of her life.
[ 30] Counsel for the defendant submts the range of damages is
$3,000 to $10,000. She further submits that every plaintiff
nmust be assessed individually w thout making inferences
regardi ng any one segnment of society. |In support of her

position she relies on the foll ow ng decisions: Hosak v.

Hirst, 2000 BCSC 1813, rev’'d (2003), 9 B.C.L.R (4'") 203
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(C.A); Wy v. Frigon, 2001 BCSC 573; Bucher v. M augherty,
2001 BCSC 665; N chollson v. Arnstrong, 2003 BCSC 1988; and,

Booth v. Hedderick, 2004 BCSC 132.

[31] In assessing Ms Gal braith’s claimfor non-pecuniary
damages | am mi ndful of the comments of Smith J.A. in WR B
v. Plint (2003), 235 D.L.R (4'") 60, 2003 BCCA 671, where he

stated at 9174-5:

First, at the trial |evel, damges are a question of
fact in each case, to be decided on the evidence
adduced. Trial judges refer to awards in simlar
cases to explain their own awards, but they are not
bound by them Decisions in simlar cases serve
sinply to informjudges of what other trial judges
m ght view as appropriate awards in the particul ar
cases before them It is possible to use trial
judges’ awards in this way because they are
publ i shed and are readily accessible. Thus,
patterns and ranges nay be di scerned.

Next, awards nade by trial judges are useful for
conparative purposes because they cone with

expl anation. This is of particular inmportance for
appel l ate courts, which may interfere with a tria
judge’s award only if *“pal pable and overridi ng
error” in approach is identified. Reasons given by
trial judges expose clear errors that nmay have had a
controlling effect on the result.

[32] A plaintiff’s advanced years has been a factor considered
in reducing an award for non-pecuni ary damages based on “the
necessarily limted duration of the plaintiff's future

suffering”: Jdesik v. Mackin, [1987] B.C.J. No. 229 at 5

(S.C.); Munro v. Faircrest, [1987] B.C.J. No. 1389 (C. A);
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Knutson (Guardian ad litemof) v. Farr (1984), 55 B.C.L.R 145
(C.A); and, Wpfli (Guardian ad litemof) v. Britten (1984),
56 B.C.L.R 273 (C.A). However, in those cases the
plaintiffs’ injuries were severe and evi dence was tendered of
the plaintiffs’ shortened |ife expectancy because of advanced

years.

[33] In conparison, a nore bal anced approach was adopted by
Fraser J. in Gles v. Canada (Attorney General), [1994] B.C. J.
3212 (varied on other grounds (1996), 21 B.C. L.R (3d) 190
(C.A), inlight of conpeting coments by Lord Sachs of the
English Court of Appeal in Frank v. Cox (1967), 111 Sol. J.
670 (C.A). In Frank, the court noted that physica
i mpai rments inpacting life' s pleasures and activities may be
nore serious in advanced years because of the limted tine
left to enjoy life. At Y37 in Gles, Fraser J. concl uded:
The decision in Oesik focuses on |ife expectancy.
The decision in Frank v. Cox, on the other hand,
focuses on the inpact of age on a | oss of physica

capacity. It is ny view that one nust be bal anced
with the other.

[34] G les has been followed in Thonson v. Brunt, [1996]
B.C.J. No. 1859 (S.C.); CGogol v. F.W Wolwrth Co., [1996]
B.C.J. No. 2047 (S.C.); and, Robinson v. Lions Gate Hospital,

2003 BCSC 1381.
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[35] Thus, in ny view the comment referred to in Bracey was
made in order to draw attention to the gravity of taking from
an al ready di sabl ed person, sone portion of their remaining
faculties. This conclusion is supported by other decisions

t hat have considered Bracey and other simlar cases. See Agar
v. Mrgan, (2003), 15 C.C.L.T. (3d) 159, 2003 BCSC 630 at 1229
wher e danages were increased because the plaintiff, who had
cystic fibrosis, was no | onger able to exercise which greatly

I npacted the functioning of his |ung.

[36] The circunstances of this case are very different from
Bracey and Agar. There was no evidence of Ms Galbraith’s life
expectancy; the inpact of her injuries fromthe accident was
consi derably | ess severe; and, there was no nedi cal evi dence
regardi ng her final prognosis. Accordingly, | have concl uded
that Ms Galbraith’s age is not a factor that should affect her

award for non-pecuni ary damages.

[37] | amof the view that her asynptomatic spinal spondylosis
condition, which was for the nost part asynptomatic at the
time of the accident, increased her pain sensitivity and
likely contributed to her prolonged recovery fromthe injuries
she sustained in this accident. Wat the |l ength of that
recovery mght be, or if she could reasonably expect a ful

recovery, is unclear fromthe limted evidence. In these
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ci rcunst ances, | have concl uded that an appropriate award for

her non-pecuni ary damages is $12, 000.

[38] Costs are awarded at Scal e 3.

“D.M Smth, J.”
The Honour abl e Madam Justice DM Snmith
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