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Court of Appeal for British Columbia

Francisca Maslen
_V' -

Samuel D. Rubenstein

Reasons for Judgment of the Honourable Mr. Justice Taylor

This appeal is concerned with those post-traumatic
phenonmena--sonetinmes identified wwth and sonetines distinguished
fromconditions known as "idiopathic pain disorder”, "chronic (or
chronic benign) pain syndrone", "functional overlay" and
"somat of orm pai n disorder”--which involve continued suffering in

accident victinms after their physical injuries have heal ed.

(a) The Background

An obvi ous prelimnary question in these cases i s whet her
the pain, disconfort or weakness conplained of is "real", in the

sense that the victimgenuinely experiences it.

Those cases in which the trier of fact is not persuaded
that the plaintiff does in truth experience the suffering in
question have, of course, to be elimnated, for the nost part by
the ordinary tests of credibility. Cases of the sort which then

remain involve plaintiffs who are found by the trier of fact to be
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telling the truth in saying that they continue to suffer when no
physi cal reason for continuation of pain, weakness or disconfort
can be found. The problens of which these plaintiffs conplain nust
be regarded as having a psychological, rather than physical,
expl anation, and M. Justice Spencer found this to be so in the

case of the present plaintiff, Francisca Mslen.

The judge found Ms. Maslen's continuing pain to be the
result of a psychol ogical condition which was beyond her control
and had been caused by the neck and shoulder injury suffered in a
notor vehicle accident for which he found the defendant to be
whol Iy responsi bl e. He awarded Ms. Maslen damages totalling
$134, 760- - bei ng $35, 000 as 'non-pecuniary' danmages, $60,000 for
past wage |oss, $3,760 in special damages, $28,000 for |oss of
future earning capacity, and $8,000 for cost of future care. The
def endant accepts the judge's findings as to liability and quantum
of special damages, but appeals the ambunt assessed under each of
the other four headings. Ms. Maslen also appeals, seeking
i ncreases in her awards for non-pecuni ary damages, |oss of future

earning capacity and cost of future care.

Ms. Maslen's problemstarted out as what appeared in the
trial judge's words to be a "classic soft tissue injury"” resulting
froma rear-end collision. At the hospital she was found to have

suffered neck and shoulder strain. Shortly thereafter she
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devel oped nunbness and tingling in her left arm and hand, and a
swelling near the left clavicle. O her condition at the tinme of

trial, three-and-a-half years later, the judge said:

What makes the plaintiff's case remarkable is
that in spite of over 300 therapy sessions,
multiple referrals to different specialists, a
wor k- hardening program at a rehabilitation
centre and rest and nedication, she clains

still to be unable to return to her work as a
seanstress or to resune he( full role of
donestic and leisure activities. There are

suggestions in the many nedical reports, both
of her doctors and those called for the
defendant, that the synptons are functiona
and unrel ated to any physical condition. None
of the doctors, however, has suggested that
the plaintiff is malingering.

The judge went on to define the issues before himas foll ows:

The i ssues to be resol ved are whether there is

any physical explanation for her synptons,

whet her there is a psychol ogi cal expl anati on,

whet her she suffers froma chronic benign pain

syndrone and whet her, what ever the expl anati on

for the synptons, they have been caused by

this notor vehicle accident.
| think it correct to say, summarizing that passage, that the
guestions were: whether the problems of which the plaintiff
conpl ained had a physical or psychol ogical explanation and, in

ei ther event, whether they were caused by the accident.

No doubt because of the size of the award for what m ght,

on the basis of the initial physical consequences, be regarded as
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a 'noderate' soft-tissue injury, the principles which ought to be
applied in cases involving psychol ogi cal conplications follow ng
such injuries were extensively canvassed before us, and nore than

50 authorities were referred to us by counsel in argunent.

(b) The Basic Principles

| think it useful, therefore, before going further into
the facts, to state what, in ny view, ought to be regarded as the

basic principles applicable to these difficult cases.

To nmeet the onus which lies on a plaintiff in a case of
this sort, and thereby avoid the "ultimate ri sk of non-persuasion’
the plaintiff nmust, in ny view, establish that his or her
psychol ogi cal probl ens have their cause in the defendant's unl awf ul
act, rather than in any desire on the plaintiff's part for things
such as care, synpathy, relaxation or conpensation, and al so that
the plaintiff could not be expected to overconme themby his or her

own inherent resources, or 'wll-power'.

| f psychol ogi cal probl ens exist, or continue, because the
plaintiff for some reason wi shes to have them or does not w sh
themto end, their existence or continuation nust, in ny view, be
said to have a subjective, or internal, cause. To show that the

cause lies in an unlawful act of the defendant, rather than the
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plaintiff's own choice, the plaintiff nust negative that
alternative. The resolution of this issue wll not involve
considerations of mtigation, or lack of mtigation. To hold
otherwise, that is to say to place on the defendant the onus of
proving that a plaintiff who suffers froma psychol ogi cal problem
had it within his or her owm ability to overcone it, would be to
require that the defendant, rather than the plaintiff, bear the
onus of proof on the primary issue of causation, and woul d i npose
on defendants a heavy and unjustifiable burden. |If a court could
not say whether the plaintiff really desired to be free of the
psychol ogi cal problem the plaintiff would not, in ny view, have

establi shed his or her case on the critical issue of causation.

Any question of mtigation, or failure to mtigate,

arises only after causation has thus been established.

Where the court finds that psychol ogi cal injury has been
suffered as a result of unlawful conduct of the defendant which the
plaintiff has not the ability to overcone by his or her own
i nherent resources, the court nust then, if mtigation issues are
rai sed, decide whether the defendant has established that by
followi ng advice which the plaintiff received or ought to have
obt ai ned, the plaintiff could have overcone the problem or could
in future overcone it. The advice mght, for instance, be to

elimnate treatnent, mneke 'lifestyle changes' or adopt sone
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psychot her apy, physi otherapy or exercise reginen. Wer e
appropriate renedi al neasures would resolve the problem danmages
can, of course, be awarded only in respect of the period up to the
date when, in the estimation of the fact-finder, the probl emought

to have been resol ved, or ought to be resol ved.

Once the principles to be applied are recogni zed, the
rest is a matter for the fact-finder to determ ne on the basis of
the evidence in the case, and it is for this reason that | find

little guidance in many of the decisions cited.

It is not particularly helpful, in ny view, to ask
whet her a psychol ogical condition such, for instance, as the
‘chronic pain syndrone', is 'conpensable'. | say this because
there seens to be no settled viewwithin the nedical community as
t o what such di agnoses--soneti nes, i ndeed, call ed ' non-di agnoses' - -
mean. It is, noreover, unlikely that nedical practitioners can
answer, as a matter of expert opinion, the ultimte questions on
whi ch these cases often turn. The court nust decide for itself the
critical issues of credibility and the balance of probabilities
between explanations for the plaintiff's condition. Vi ews
expressed by doctors on the plaintiff's reliability, truthful ness
or notivation cannot be decisive, for the law requires that these
matters be decided by the court itself, and that they be deci ded on

the basis of the evidence given at trial, which is often nore
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extensi ve than, and sonetinmes differs markedly from that on which

nmedi cal w tnesses have formed their opinions.

For an introduction to the diversity of nedical and | egal

opinion in this field, see the contrasting views canvassed

Wfling and Wng, Disability and the Medical/Legal Process (1984), 42 The
Advocate 183, Davis, Chronic Pain Syndrome and Somatoform Pain Disorder
(1988), 46 The Advocate 877, G egory and Crockett, ChronicBenignPain
Syndrome (1988), 46 The Advocate 369, and G egory, Crockett

Cohen, A Comparative Examination of the Judicial Treatment of Chronic Pain Syndrome

(1989), 7 Can. Journal of Insurance Law 65.

M. Justice Spencer in mnmy view puts the over-all

gquite correctly, in the course of his discussion of the "chronic

beni gn pai n syndrone", when he says:

From [the] cases | gather, and M. O G ady
frankly conceded, that there nay be cases
where a chronic benign pain syndrone wll
attract damages. That will happen where the
plaintiff's <condition 1is caused by the
defendant and is not something wthin her
control to prevent. If it is true of a
chroni c benign pain syndrome, then it will be
true also of other psychologically-caused
suffering where the psychol ogi cal mechani sm
whatever it is, is beyond the plaintiff's
power to control and was set in notion by the
defendant's fault.

The judge went on to find, on the bal ance of probabilities,

this was the case with Ms. Masl en's probl ens.

and

t est

t hat

in
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Wth respect to the evidence required in order to neet
the onus lying on a plaintiff in such cases, Chief Justice
McEachern (then sitting as a trial judge) in Pricev.Kostryba (1982),
70 B.C L. R 397 (S.C), repeating his observations in Butlerv.Blaylock

(Cctober 7, 1981, Vancouver B781505 (B.C.S.C.)), put it thus:

| am not stating any new principle when | say
that the court should be exceedingly carefu
when there is little or no objective evidence
of continuing injury and when conplaints of
pai n persi st for | ong periods extendi ng beyond
t he normal or usual recovery.

An injured person is entitled to be fully and

properly conpensated for any injury or

di sability caused by a wong-doer. But no one

can expect his fellow citizen or citizens to

conpensate him in the absence of convincing

evi dence--whi ch coul d be just his own evidence

i f t he surroundi ng ci rcunst ances are

consistent that his conplaints of pain are

true reflections of a continuing injury.
So there nust be evidence of a "convincing" nature to overcone the
i nprobability that pain will continue, in the absence of objective
synptons, well beyond the normal recovery period, but the
plaintiff's own evidence, if consistent with the surrounding

circunstances, may neverthel ess suffice for the purpose.

| nmust reviewthe nateri al before us to determnm ne whet her

t hese principles have been appli ed.

(c) The Evidence
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| shall first sunmarize the evidence essentially as it is

put by M. OGady in his factumfor the appellant.

Ms. Maslen was 51 at the tinme of trial. Prior to the
accident, which occurred on February 13, 1986, she had been
enpl oyed as a seanstress, maki ng work cl othes on industrial sew ng
machi nes. A year before the accident she won $500,000 in a lottery
but she continued working and ceased only as a result of the injury
suffered in the accident. At the trial, 3% years l|ater, she
testified that she was still unable to work, and unable also to
resunme many of her donestic and leisure activities. She had been
referred to a variety of medi cal specialists and had undergone nore
than 300 therapy sessions. Apart fromvisits to her native Spain
she had essentially been conval escing, spending her tinme watching

tel evision, playing bingo and shoppi ng.

I n Novenber, 1986, al nost ten nonths after the accident,
Ms. Maslen went to her native Spain with her husband and daughter
for a long Christmas holiday with her famly. She was very active
there and attended many functions. On January 12, 1987, shortly
after her return, she was seen by Dr. Qulley, a neurologist, who
reported of the plaintiff as foll ows:

She says while she was in Spain she had no

problemw th her neck at all. As soon as she

came home she started having problens again in
the left side of her neck. | told her she
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should return to work and see how she gets

al ong. : : : I think this Jlady is

overreacting.
Ten days |l ater Ms. Maslen sawDr. C Y. Brown, who reported that she
told him that while in Spain, "in the hot weather and | ow
hum dity", she had virtually no pain in her neck or shoul der, but

"on arriving back in Victoria as soon as she got off the plane the

pai n began to recur and has been present since".

Four nonths later, in My, 1987, Dr. P.M Kuechler, a
vascul ar surgeon, found no evidence of tenderness, no restriction
of notion of the cervical spine and no evidence of any neurol ogi cal
deficit in either arm but that the patient conplained of
di sconfort "in the anterior portion bi-laterally in the | ower neck"
whi ch radi ated "across the anterior upper chest”. A week |later Dr.
Tal l an, a physiatrist, reported that Ms. Maslen had told himthat
she had no headache, no pain in the right |ow back, no pain in the
left arm or hand, but "mld dull disconfort at the left top
shoul der side of the neck”. Dr. Tallan recommended that she return
to her original job, but on a part-tinme basis for several weeks,
"to allow tinme for general body rehabilitation and to establish
wor k effectiveness of her nmuscl es whi ch have not been used at their

accustonmed | evel in the past nonths".
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During the followi ng nonth Dr. MKenzie, an orthopaedic
surgeon, recorded the sane conplaint of disconfort "in the left
side of her neck into the superior aspect of her |eft shoul der and
over the anterior aspect of the left upper chest”. He attributed
thisinpart at | east to pre-existing degenerative arthritis inthe
neck, but went on to suggest that Ms. Maslen try to go back to work
"at least on a part-tine basis at |least three or four hours per

day". Dr. MKenzi e concl uded:

Al though there is evidence of degenerative

arthritis in her neck and in all 1ikelihood
this pre-existing problemis contributing to
her continued conplaints, | expect that she
will show sone further inprovenent and | am

optimstic that she will eventually be able to
get back to her previous job. However, wth
t he degenerative arthritis that is exhibited
on X-ray in all likelihood she will continue
to have sone recurring synptons referrable to
her neck and shoul der probably indefinitely.

Shortly thereafter, in a report of May 8, 1987, Dr. C Y. Brown, a
r heumat ol ogi st, wrote:

On examnation she holds her neck very

tensel y. Rotation is possible only to 50

degrees in each direction. Fl exi on and

extension are only about 20 degrees and

| ateral deviation she will not even attenpt.

The left trapezius mnuscle is spastic and

extrenmely tender.
A nunber of inconsistencies are disclosed by the nedical reports in
relation to other synptons, including conplaints with respect to

her left hand grip, which was described in Dr. Brown's report of
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Novenber 13, 1986, as "normal", while his report of July 22, 1989,
records: "grip in the left hand is extrenely weak". Reports vary

also with respect to a "cord" over the left clavicle.

On May 19th, 1988, Dr. Roe, M. Mslen's famly
physician, reported that he agreed with other doctors that she
should return to "sone formof work"”. On June 21st, 1988, however,
he recorded that she was leaving for Spain "for an indefinite

period saying that she may return in 3 or 4 nonths".

VWaile in Madrid during the summer of 1988, Ms. Maslen
again visited her fam |y, and had an active and pl easant tinme. Her
shoul der did not trouble her and she only had to take tylenol on
t hree occasi ons. On her return, however, when exam ned by Dr.
Stuart Cameron, a neurosurgeon, she reported several conplaints,
i ncludi ng "neck pain at the base of the skull, in front of the left
side of the neck, and in the region of the clavicle where there is
sonme swelling and in the trapezius area”. Her conplaints continued
thereafter until the time of trial, with continuing enphasis on the
unexpl ained swelling in the region of the clavicle and conpl ai nt

al so of a depression in the top of her head.

Dr. O Shaughnessy, a psychiatrist <called for the
defendant, identified Ms. Maslen's problens with 'chronic benign

pain syndrone'. He said:
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In my opinion, there is no evidence of

psychiatric illness or pre-existing disorder
that would inpair her abilities to recuperate
fromthis accident. | think a great deal of

her ongoing conplaints of pain at this point

are indeed psychol ogical in that she believes

herself to be injured and as soon as she feels

any kind of pain she stops doing what she has

been doing. This re-enforces her self-concept

as an invalid. | think this concept has al so

been re-enforced through the over extensive

use of physicians referrals on this lady and

concur with the other nedical opinions that

she has been "over doctored". I think, as

well, the litigation is a factor in extending

this lady's disability.
Dr. Murray, a psychiatrist who testified for the plaintiff, found
"no direct evidence of a causative role of psychol ogi cal factors".
In his evidence he attri buted Ms. Masl en's continuing conplaints to

a 'somat of orm pai n di sorder’.

The above summary of the evidence is supplenented by M.

Sinons in his factumfor M. WMaslen.

M. Sinons refers in particular to Ms. Maslen's active
pre-accident work history, to her efforts to find a cure, and to
excerpts from the medical reports which tend to support her
accounts of disability and the sincerity of her conplaints. He
points to the fact that in 1985 Ms. Maslen won $500,000 in a
|ottery, gave nuch of the noney away, and continued thereafter to

work as a seanstress, and that she was described by her forner
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enpl oyer as soneone who worked hard and enjoyed her work. Her
inability to read and wite English, and [imted facility with the
spoken | anguage, were described in evidence as a severe handicap to

her in seeking alternative enpl oynment.

M. Sinons asserts that Dr. Mirray's diagnhosis of
' somat of orm pai n di sorder’ was one fromwhich he later resiled. He
notes that Dr. Miurray said that he did not believe Ms. Maslen's
condition would i nprove as a result of settlenent of her case, and
also that "her painis all too real and nust never be dism ssed as

being "all in the patient's head" "

(d) The Trial Judgnent

It isin the context of this evidentiary background that

the trial judge assessed danmages in excess of $134, 000.

Because of the inportance which counsel place on the
judge's findings, | reproduce several of the key passages of M.

Justice Spencer's reasons for judgnent:

The plaintiff reports that if she exerts
herself, particularly using her arnms in front
of her or |eaning her head forward as she nust
do when vacuum ng or operating an industrial
sew ng machi ne, her | eft neck and shoul der get
sore with the pain radiating dowm into the
left anterior cervical triangle and up the
|l eft side of her head to the occipital area.
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She attenpted to return to work on three days
in October 1987 but could not |ast nore than
t wo- and- a-hal f hours at nobst because of pain
and exhausti on. Her enployer confirms what
she says happened to her. From March 1989 she
attended a work hardening program at a
rehabilitation centre for thirty-five days,
but the centre reports that she was unable to
carry out the exercises given to her there.

The plaintiff's case is that she continues to
suffer from the aftermath of this accident
even though the nedical evidence, subject to
what Dr. Mirray had to say, cannot explain
why. The defendant's case is that the
plaintiff made the usual type of recovery from
this sort of accident and was practically pain
free by Christmas 1986, when she was
hol i dayi ng in Spain, her native | and, and abl e
to return to work when Dr. Tallan saw her in
April 1987. The defendant says the return of
her synptons as described by the plaintiff is
attributed to a chronic pain syndrone for
which the plaintiff is herself entirely
responsi bl e.

Granted that there is no physical explanation
for the plaintiff's ongoing pain, the choice
of expl anation on the evidence before ne lies
between a rare psychological explanation
advanced rat her hesitantly by Dr. Miurray, and
what has been called a chronic benign pain
syndrone. | was assisted by a discussion of
the latter phenonenon contained in 43
Advocate, 183, in the evidence of Dr. Mirray.
The case for it was put forward on the
defendant's behalf by Dr. O Shaughnessy, but
in cross-exam nation he agreed with Dr. Mirray
that the plaintiff has none of the indicia
t hat general ly acconpany a chroni c beni gn pain
syndrone and none of the wusual pre-norbid
indicators. | forned the conclusion that Dr.
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O Shaughnessy arrived at his conclusion by
default because there was no other nedical
expl anat i on.

For his part, Dr. Mirray forned the opinion
that the plaintiff may be one of those unusual
patients who suffer from a somatoform
di sorder. | understand that to nean a
condition in which the patient creates a
feeling of bodily disconfort psychol ogically
and w thout any physical explanation. It
occurs not by conscious intention but by
operation of the wuncontrolled mnd and is

classed in the nedical literature as a
psychiatric illness. Dr . O Shaughnessy
thought it unlikely in the plaintiff's case
because such illnesses generally occur at a
younger age. | cannot decide that point
between the two doctors, but | am not

satisfied that the plaintiff has such a
di sorder here sinply on the burden of proof.
She al |l eges and nust therefore prove it.

| am left then with a plaintiff who suffers
unexplained pain for a period of tine
exceedi ng what would normal |y be expected but
who, according to the magjority of the doctors
who have seen her, is quite genuine and not
mal i ngering. M own view of her, based on ny
assessnment of her credibility as a witness, is
that she is forthright and honest in her
conpl ai nt s. | am satisfied that her pain
originated in her physical injuries caused by
t he accident even though those injuries have
since heal ed. Wthout namng her exact
condition, | amsatisfied that her continuing
pain and the limtation it causes her in her
activities have a psychological conponent.
Shoul d she be conpensated for it?

He conti nues:
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Until her holiday in Spain at Christmas-tine
1986, or at the |atest when she was found to
be practically pain free and able to work by
Dr. Tallan in April 1987, there was a direct
physical |ink between her condition and the
injuries she suffered in the accident. After
that, although she had made a substantial
recovery, her condition began to worsen again.
although | am wunable to denobnstrate a
psychol ogi cal mechani sm for it, it IS
significant in ny viewthat this lady is nuch
i nproved whenever she is holidaying with her
famly in Spain, but deteriorates when she
returns to her home in Victoria. There is no
evidence of famly pressures at honme to
explain it. Quite the contrary, the only
evidence is of a happy and secure famly unit.
But there appears to be sone relationship
bet ween expectations made of her by herself,
and the return of pain. Simlar to that
phenomenon i s the fact that she was recovering
well until Dr. Tallan freed her to go back to
work on part-tinme basis. \Wen she tried it
she was quite unable to do it.

The judge rejects the possibility that the plaintiff has
del i berately exaggerated her injuries so as to gain noney or avoid
wor K. Noting that the nedical evidence is in conflict on this
point, the judge resolves the issue on the basis of her
psychol ogi cal profile and his acceptance of her evidence that she
would like to return to work and her forner strenuous lifestyle;
t he judge notes al so that when she received her large lottery prize

she gave nuch of the noney to others.

| n assessi ng damages the judge all owed for | oss of wages

fromthe date of the accident to trial with a deduction to take
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into consideration the |Iikelihood, because of her lottery win, that
Ms. Maslen would in any event have taken tinme off work for the

visits which she nade to her native | and.

The judge made no deduction for earnings froma sew ng
busi ness conducted in their basenment by Ms. Maslen's husband and
daughter, finding there was no evidence that she participated in
this business. Wth respect to future | oss of earnings and cost of
future care, he declined to nake an award for the 14 years
remaining to Ms. Maslen's 65th birthday, limting the period of

recovery to 18 nonths. The judge said:

| am left with an unexpl ai ned psychol ogi cal
result probably caused by the injuries this
|ady received in the accident. In such a
case, | look to the experience common to many
other flexion-extension injuries where the
cessation of litigation plays a role in the
patient's inprovenent. The two psychiatrists
agree that because of the length of tinme and
amount of treatnment this plaintiff has
under gone, nore than the usual anmount of tine

may still be required for her recovery. She
should be accorded that. When she has
recovered enough to be able to sew
productively again, as | think she will, | do

not think it will be hard for her to find

wor k.  She says her old job would be open to

her, and failing that, the evidence shows she

can find sewing to do in her hone.
He awarded cost of future honemaking assistance, counselling
services for pain managenent, and other costs of care on a

declining basis for a period of two years.
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In assessing general damages the judge assuned that
headaches and neck and shoul der pain would continue intermttently
but on a declining basis, and probably end within 18 nonths, with

only intermttent disconfort thereafter.

(e) The Defendant's Appeal

The defendant says the judge erred (i) in finding a
causal connection between the accident and the plaintiff's
"unexpl ai ned conplaints of pain"; (ii) in holding that "the
plaintiff's unexplained conplaints of pain were conpensabl e"; and;
(iiti) in awarding damages for |oss of earnings for the period
subsequent to May, 1987, when Dr. Tallan said she was 'clinically
asynptomatic' with respect to the injuries suffered in the notor
vehi cl e accident, or perhaps Novenber, 1986, when Ms. Maslen |eft

on her first post-accident trip to Spain.

As to the first of these grounds, the appellant contends
that there was no evidence either that the problem|ay beyond Ms.
Masl en's control or that it was caused by the notor vehicle
accident in question. Counsel refers in support to the evidence of
Dr. O Shaughnessy and various cases involving the 'chronic benign
pai n syndrone'. He urges us to reject 'post hoc' reasoning. I
understand M. O Grady to refer here to a spurious formof |ogic

whi ch argues that an unusual happening nust necessarily be the
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result of whatever extraordi nary event happens to have preceded it.
But | cannot find that the judge was msled into adopting such
reasoning. Hi s findings seemto ne to be based on a consi deration
of reasonable possibilities disclosed by the evidence. I
under stand t he judge to have reached his conclusions as a result of
his assessnment of the plaintiff's credibility and, in particular,
her evi dence that she wanted to free herself fromthe probl ens she
descri bed. The judge found the notor vehicle accident injuries to
be the cause of her continuing psychological problem by the
rational process of elimnating other possibilities and on the

bal ance of probabilities.

There was, in ny view, anple basis in the evidence on
which the trial judge could reach his conclusions as to the
exi stence of the problemand its causation. | can find no nerit in
the objection that the judge was unable to put a nanme on the
psychol ogi cal problem involved. This difficulty seens to be one

shared in this area by the nedical profession.

The second ground raises the question whether the
plaintiff's "unexpl ai ned conpl ai nts of pain were conpensable”. It
rai ses the sane issues already dealt with inrelation to the first
ground of appeal. It was not, in ny view, necessary for the trial
judge to assign a nane to Ms. Maslen's condition in order to find

that she suffered fromit and that conpensati on was due in respect
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of it. It was enough that the judge accepted that the plaintiff
told the truth in describing her condition, and that he found its
cause to be the notor-vehicle accident. Those findings were nmade

on the basis of the evidence before him

The objection nmade in the third ground of appeal is that
the judge erred in finding that the plaintiff was still
experiencing di sabling pain, weakness or disconfort at the tine of
trial, and that he ought instead to have found that she was fit to
return to work either 2 years and 9 nonths earlier, when she first
went to Spain, or 2 years and 4 nonths earlier when Dr. Tallan
formed the view that she was "clinically asynptomatic" and shoul d
try toreturn to work. This would require that we reject findings
of fact made by the trial judge, on the basis of his assessnent of
the credibility of the plaintiff and his acceptance of the evidence
of the plaintiff and other wi tnesses, that she was at those dates,
and continued to be, unable to resune her work. Nothing advanced
in argunent suggest to ne that the judge nade any fundanental error

in accepting that evidence.

| would therefore dism ss the defendant's appeal.

(f) The Plaintiff's Appeal
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By her cross-appeal Ms. Maslen's counsel assert that the
trial judge erred in finding: (i) that the weight of the nedical
evi dence was agai nst a physical explanation for her conplaints;
(ii) that she suffered a soft-tissue injury of the sort which
generally heals in a matter of nonths; (iii) that Dr. Mirray nmade
a diagnosis that she suffered froma "somatoform di sorder”; (iv)
t hat cessation of litigation commonly plays arole in inprovingthe
condition of flexion-extension injury patients; and (v) in his
application of the evidence for the purpose assessing |oss of

future earning capacity.

| see nonerit inthe first two grounds of appeal because
there was nuch conflicting nmedical evidence before the judge from
which he was plainly entitled to form the opinion which he did
concerning the nature of the plaintiff's injury, and that it had a
psychol ogi cal basis. Wth respect to whether or not Dr. Miurray's
di agnosi s of a somatoform di sorder was qualified or wthdrawn by
him | amunable to understand the significance of this, having in
mnd that the judge did not accept that diagnosis. The fourth
ground, which questions the judge's view that cessation of
litigation comonly plays a role in inproving the condition of
whi pl ash victins, seens to challenge a belief so logical and
general ly-held as to ambunt to comon sense. Certainly in cases
wher e t he remai ni ng problemis wholly psychol ogi cal, term nation of

the forensic process, with its adversarial stresses, hazards and
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uncertainties, would seem bound to have sone benign influence on
the patient's condition. This has, of course, nothing to do with
the plaintiff's sincerity, or truthful ness, in advancing the claim
It was for the judge to gauge as best he could how significant the

change was likely to be for this particular plaintiff.

The final ground is that to which the thrust of M.
Masl en' s appeal seens to be directed: an attack on the finding that
Ms. Maslen, rather than being an invalid for life, would, in fact,
recover and be fit to work again within about 18 nonths. In this

regard her factum says:

The trial judge found that the plaintiff's
synpt ons woul d di sappear within 18 nonths; he
descri bes her synpt ons as functional ,
notw t hstandi ng his findings of fact that her
synptons had their originin a physical injury
caused by the defendant, and that if a
psychol ogi cal conponent was involved, it was
attributable to physical infjury and 1is
conpensabl e.

It is respectfully submtted that t he
respondent has established, on a bal ance of
probabilities, that she could never return to
her former enpl oynent and was not qualified to
take alternate enploynment. Her |oss of future
incone is total, and should be awarded on the
basis of the cases submtted at trial

It is on the basis of this submssion that her counsel seek
substantial increase in the award for loss of future earning

capacity, future cost of care and non-pecuni ary damages.
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In my view the finding of a psychol ogical basis for M.
Masl en's continuing problem nmakes the possibility that it would
continue permanently considerably less |ikely than m ght otherw se
have been the case. The fact that the psychol ogical problem
devel oped fromher original physical injury seens to ne to nmake no
difference in this context. | find it inpossible to say that the
judge erred in finding that the probabilities pointed to her
ultimate return to work, or that the anticipated period of
continued conval escence on which he based these aspects of his

award was ot her than reasonabl e.

| would therefore dism ss the cross appeal.
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(g) Conclusion

The principles set out at the begi nning of these reasons
appear to ne to have been applied in the resolution of the issues
raised in this case, and the resulting award, although very nuch
hi gher than would normally be expected to result from such an
injury, has not, in ny view, been shown to be excessive in the
unusual circunstances of the case. I find no merit in the

plaintiff's contention that the award is | ow.

| would dismss both the appeal and cross-appeal, and

direct that the parties bear their own costs.

"The Honourable M. Justice Taylor"
| AGREE: "The Honourable M. Justice Lanbert™

| AGREE: "The Honourable M. Justice Gol die"
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