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Introduction 

1. The plaintiff in these two actions seeks damages against the defendants for injuries and other 

losses she sustained in two motor vehicle accidents (the “Accidents”) that occurred on August 

12, 2015 (the “First Accident”) and February 23, 2018 (the “Second Accident”).   

 

2. A Notice of Discontinuance against the defendant Dajana Grabovac was filed on October 17, 

2019.  Liability has been admitted on behalf of the remaining defendants in these actions. 

 

3. The two actions are heard together pursuant to a consent order of Master Schwartz dated 

November 28, 2019.  

 

Issues To Be Determined 

4. The issues to be determined in this trial are as follows: 

 

a. The extent to which the plaintiff’s current condition differs from the condition she would 

have been in but for the injuries sustained in the Accidents; 

 

b. The assessment of the plaintiff’s damages arising from the Accidents; 

 

c. Whether the plaintiff’s injuries and damages in the Accidents are indivisible; and 

 

d. If the injuries and damages are divisible, then the apportionment of damages as between 

the defendants.   

Legal Principles 

5. The fundamental concept of personal injury damages is compensatory.  The court’s task is to 

restore the plaintiff to the position he or she would have been in but for the defendants’ 

negligence (Andrews v. Grand & Toy Alberta Ltd., [1978] 2 S.C.R. 229).   

 

6. This requires a determination of the plaintiff’s position after the negligence and an assessment 

of what the “original position” would have been. The difference between these positions 

represents the quantum of the defendants’ liability (Athey v. Leonati, [1996] 3 S.C.R. 458).   

 

7. The plaintiff has the onus of proving that her damage, loss, and injury would not have occurred 

“but for” the negligence of the defendants (Athey).   
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The Plaintiff Prior To The Accidents 

The Plaintiff’s Background 

8. The plaintiff’s family is originally from the former Yugoslavia and left as refugees during the 

civil war in the 1990’s.  The plaintiff was born in Germany in 1995.  They immigrated to Canada 

in 1999 and moved to Burnaby, British Columbia.  

 

9. The plaintiff spoke German and Serbian as her first languages and did not speak any English 

when she arrived in Canada.  The plaintiff was enrolled in elementary school and took ESL 

courses.  The plaintiff describes herself as somewhat shy and nervous. 

 

10. The plaintiff attended high school at Centennial Secondary School in Coquitlam.  She was a 

good student. The plaintiff played competitive volleyball, competed in track and field, enjoyed 

dancing and was a member of Vuk Karadzic, a Serbian dance group that performed traditional 

Serbian folk dances to audiences around the world. The plaintiff also worked part-time at 

McDonalds during the school year and throughout the summer.   

 

11. In January 2013, the plaintiff met Mr. Dejan Poxavljak at a New Years’ party and they began a 

relationship that continues to this day.   

 

12. In June 2013, the plaintiff graduated high school and was accepted at SFU in the Bachelor of 

Arts faculty of psychology.  At the time, the plaintiff was living at home and helped with all 

household chores.  The plaintiff enjoyed a close relationship with her family.  

 

13. In September 2013, the plaintiff started her undergraduate studies at SFU.  In early 2014, the 

plaintiff began thinking about other career options because a career in psychology would 

require a Masters degree and possibly a PhD.  The plaintiff considered changing careers to 

work as a dental hygienist because it “fit her personality” and she could quickly earn a good 

salary.  The plaintiff struggled with this decision. 

 

14. In 2014 and 2015, the plaintiff continued her studies at SFU and was taking the pre-requisite 

courses for the Dental Hygiene program. The plaintiff did well academically. 

 

15. In the summer of 2015, the plaintiff was accepted into the Vancouver College of Dental 

Hygiene.  The program started in July 2015 and required long (40) hours per week of in-class 

study and clinical practice. The plaintiff was excited to enter this career and had no problem 

doing the work or study.   
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16. The plaintiff was 20 years old at the time of the First Accident.  She was active and outgoing in 

various sports, she travelled extensively, and she did not have any physical limitations or 

restrictions.  

 

17. The plaintiff continued to have some minor driving anxiety (mostly on highways) but this did 

not limit her activities and she did not consider this to be a significant problem.   

 

The Plaintiff’s Health Prior to the Accidents 

18. Prior to the First Accident, the plaintiff was involved in three motor vehicle accidents. 

 

19. The plaintiff was involved in a pedestrian / motor vehicle accident in or around 2000 when she 

was 4 years old.  She has fleeting memories of this incident and recalls crossing a road with her 

mother and sister when they were struck by a drunk driver.   

 

20. The plaintiff was involved in a second motor vehicle accident in 2000 and recalls sitting in the 

back of her parent’s vehicle when they were hit from behind and glass from the rear window 

cut her cheek.    

 

21. The plaintiff does not recall suffering any significant physical injuries from the two accidents in 

2000. She was able to complete elementary school without any limitations and she 

participated in numerous sports and activities without restriction. The plaintiff does recall that 

she suffered some driving anxiety as a result of these accidents.   

 

22. The plaintiff’s father, Rajko Grabovac, testified at trial and explained that his wife (Renata 

Grabovac) suffered a broken leg in the drunk driving accident and his other daughter (Dajana 

Grabovac) suffered a broken hip that required surgery.  Mr. Grabovac did not recall the plaintiff 

suffering any serious injuries from the two accidents in 2000 and reports that she was a 

normal, happy, healthy child that participated in numerous sports. 

 

23. The plaintiff’s sister, Dajana Grabovac, is 6 years older than the plaintiff and testified at trial.  

Ms. Dajana Grabovac was involved in the two accidents in 2000 and explained that she and 

her mother suffered serious injuries that required surgery and she does not recall the plaintiff 

suffering any significant or lasting injuries from these accidents. Ms. Dajana Grabovac gave 

examples of the plaintiff dancing and participating in numerous sports such as volleyball, track 

and field, and snowboarding.  Ms. Dajana Grabovac felt the plaintiff was perfectly healthy in 

the years leading up to the First Accident. 

 

24. The clinical records from the plaintiff’s family physician, Dr. Parhar, show that in 2004 and 2005 

the plaintiff complained of soft tissue injuries to her neck and back, headaches, and anxiety.  

There is another mention of similar symptoms in a clinical attendance September 6, 2008.  
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There are significant periods (years) in the clinical records where there is no mention of 

ongoing problems.  

 

25. Dr. Parhar testified at trial and explained that the plaintiff did not require treatment beyond 

rest, heat, and ice for these symptoms.  Dr. Parhar encouraged the plaintiff to remain active 

and return if she had any ongoing symptoms.  There is no further mention of neck or back 

symptoms beyond 2008. 

 

26. The plaintiff recalls feeling anxiety in grade 8 when she was placed in a new class and separated 

from her friends (this issue went away when she was moved back with her friends).  In 2009, 

the plaintiff took up snow-boarding and suffered an injury to her right knee that got better 

over a matter of months. In 2010, the plaintiff had a brief period of anxiety and depression.  

She does not recall the specific details about what triggered this issue.  This improved without 

treatment or medication.   

 

27. In grade 11, the plaintiff got her learners’ license.  She was involved in a minor motor vehicle 

accident that occurred in a parking lot. She was stopped when the defendant turned a corner 

at a slow speed and tapped the front of her vehicle.  There was minimal damage to the license 

plate and the plaintiff did not suffer any injuries.    

 

28. The plaintiff graduated high school and attended SFU.   

 

29. In February 2014, the plaintiff saw Dr. Parhar and reported that she was having some issues 

with anxiety, depression, fatigue, headaches, jaw pain, and right knee pain. Dr. Parhar made 

a referral for counselling.   

 

30. Dr. Parhar testified at trial that this was an isolated visit and her symptoms were not 

persisting. The plaintiff returned to the clinic another 5 times in 2014 and 2015 without any 

further complaint.   

 

31. The plaintiff explained this clinical entry and that she felt guilty about the decision to leave 

university, she noticed anxiety when driving and avoided highways, but was otherwise able 

to drive without restriction.  She did not require treatment or medication.  The plaintiff felt 

that that her jaw pain, headaches, and fatigue were related to clenching / grinding her teeth 

at night.  She bought a night guard and these issues improved.   

 

32. The plaintiff states that she felt perfectly healthy at the time of the First Accident.  This was 

confirmed by all of the witnesses with numerous examples of her functionality.  The most 

that can be said about the plaintiff’s pre-existing health issues at the time of the First 

Accident, is that she experienced some mild driving anxiety.   
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33. Quite simply, the plaintiff’s “original position” demonstrates a young women who was fully 

functional, athletic, and able to study full-time without restriction.   

 

The First Accident 

34. The First Accident occurred on the morning of August 12, 2015 while the plaintiff was driving 

to school. The plaintiff was driving a 2012 Toyota Prius and stopped at a red light in Vancouver.  

The defendant Francesco Junior Fazio collided with the back of the plaintiff’s vehicle. There 

was approximately $4,000 damage and the metal plate beneath the bumper appeared bent 

from the force of the Accident.   

 

35. Immediately after the First Accident, the plaintiff was shaking and in shock. She noticed a 

nearly immediate onset of pain in her neck and back.  The plaintiff continued to school, but 

struggled to sit through her first class and had worsening pain throughout the day.  Mr. 

Posavljak met the plaintiff at school and took her to the Station Square Medical Clinic.  She was 

diagnosed with soft tissue injuries to her neck and back. 

 

Progression of Symptoms 

36. The plaintiff began chiropractic treatment at Foran Chiropractor and continued with her 

studies. 

 

37. In September 2015 (one month after the First Accident), the plaintiff was involved in a minor 

accident in a parking lot.  The plaintiff was sitting in the passenger seat of her mother’s vehicle.  

The vehicle was parked when another vehicle attempted to pull into an adjacent parking spot 

and scraped against the side of the vehicle.  The plaintiff noticed a minor aggravation of her 

injuries from the First Accident.  The plaintiff did not seek any medical attention or treatment. 

 

38. On October 1, 2015, the plaintiff saw Dr. Parhar for the First Accident injuries and reported 

constant neck pain that was aggravated by movement.  She also reported mid-back and lower 

back pain that was aggravated with sitting, lying down, and bending.  She complained of 

headaches in the temple regions and on the top of her head.  The plaintiff felt depressed, she 

was having problems with sleep, she was anxious, and had difficulties with concentration.  Dr. 

Parhar notes in this clinical entry that the plaintiff was physically feeling 100% before the First 

Accident.  Dr. Parhar’s physical examination showed reduced range of motion in the plaintiff’s 

neck and back.  Dr. Parhar referred the plaintiff to physiotherapy and counselling.   

 

39. The plaintiff attended physiotherapy at BC Injury Care and Exercise Inc. The plaintiff went a 

total of 11 times. 
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40. The plaintiff attended counselling at No Fear Counselling.  The plaintiff went a total of 12 times.    

 

41. The first clinical consultation notes the following symptoms: “little interest or pleasure in doing 

things, feeling down, depressed or hopeless, trouble falling asleep or staying asleep or sleeping 

too much (every day), feeling tired or having little energy (most days), feeling bad about 

themselves – failure or let others down (most days), trouble concentrating on things such as 

reading or watching TV, being fidgety or restless – moving around more than usual (every day), 

feeling nervous, anxious, or on edge (every day), not being able to stop or control worrying 

(every day), worrying too much about different things (every day), trouble relaxing (every day), 

being so restless that it is hard to sit still (every day), becoming easily annoyed or irritable (most 

days), feeling afraid as if something awful might happen (every day).”   

 

42. The clinical record dated February 25, 2016 shows significant improvement in all aspects of 

the plaintiff’s mental health. The last counselling session was August 31, 2016. 

 

43. On subsequent visits to Dr. Parhar in 2016, the plaintiff reported ongoing neck and back pain, 

difficulty with sleep, concentration, low mood, and anxiety.  The plaintiff informed Dr. Parhar 

that her injuries were affecting her ability to participate in recreational activities and social 

activities, however, she continued full-time in school.  

 

44. In September 2016, Dr. Parhar prescribed 10 mg of Celexa (taken daily) for her ongoing anxiety 

and depression.  The plaintiff felt this medication was extremely helpful and she was able to 

stop going to counselling, her mood improved, and she was able to drive (even on highways) 

without restrictions. 

 

45. The last clinical entry with Dr. Parhar regarding the First Accident is dated January 14, 2017.  

 

46. In February 2017, the plaintiff graduated from the dental hygienist program with honours and 

she travelled to Indonesia for a two-week holiday with her sister and friends.   

 

47. In April 2017, the plaintiff attended at Royal Columbian Hospital and reported nausea, 

headaches, and reduced peripheral vision.  This was determined to be an “atypical headache” 

and no further follow up was required.   

 

48. The plaintiff attended at the family medicine clinic for general health issues after this visit and 

did not complain of any ongoing symptoms for nearly one year before the Second Accident.  

The plaintiff continued to take Celexa for anxiety and depression and felt that this fully 

alleviated her symptoms. 

 

49. In April 2017, the plaintiff travelled to Texas to visit family and friends. 
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50. In May 2017, the plaintiff travelled with her sister to California for a surfing trip. 

 

51. After graduating, the plaintiff started working as a dental hygienist and was placed in various 

jobs by a temp agency. The plaintiff enjoyed this work and wanted to experience working in 

different dental offices so she could get a feel for where she wanted to work in a full-time 

position.  The plaintiff was earning between $40 and $45 per hours and she did not have any 

problems or restrictions.   

 

52. In July 2017, the plaintiff moved into an apartment in Kitsilano and this was her first time living 

outside the family home. Mr. Posavljak moved into the apartment after completing his 

summer internship with Facebook in California.  At that point, Mr. Posavljak was entering his 

final year of studies at UBC and they planned to get married in late 2018 or early 2019 and 

move to California. 

 

53. The plaintiff felt fully recovered from the First Accident by the summer of 2017.  The plaintiff 

was participating in a number of team sports (soccer and volleyball), she was going to the gym 

and working out 3 times per week, she was going on rigorous hikes, she was driving (even on 

highways) without restrictions, she was social and outgoing with friends, and she enjoyed a 

happy and healthy relationship with Mr. Posavljak. The plaintiff describes this period as the 

best time in her life.  

 

54. By the winter of 2017, the plaintiff was working full-time between two dental offices (Dr. 

Fiorvante and Dr. Yeung).  In January 2017, Dr. Yeung offered the plaintiff a full-time, 

permanent position that was supposed to start in March 2018.  The plaintiff was being paid 

$43 per hour and this amount would go up over time.   

 

The Second Accident 

55. On February 23, 2018, the plaintiff was a front-seat passenger in a 2016 Jeep Cherokee that 

was being driven by her sister.  They were travelling westbound on the Trans-Canada highway 

in Langley and headed to their parent’s house in Coquitlam. The defendant, Daniel Meszaros, 

was driving a 2009 Honda Civic westbound on the Trans-Canada highway when, suddenly and 

without warning, he spun out of control in their lane of traffic. They collided with the 

defendant and the majority of the damage was on the passenger side where the plaintiff was 

sitting.  The plaintiff was wearing her seatbelt and struck her face against the side window.   

 

56. The plaintiff was concerned for her sister because Dajana has a heart condition.  The plaintiff 

was in shock and noticed immediate pain in her neck and back.  
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57. Emergency personnel attended and she was transported by ambulance to the Surrey 

Memorial Hospital.  

 

Progression of Symptoms 

58. The plaintiff was seen at Surrey Memorial Hospital and the emergency records note neck pain, 

back pain, dizziness, nausea, and tinnitus.  She was discharged the next day and prescribed 

analgesic medication, anti-inflammatory medication, and muscle relaxants for her injuries.  

 

59. The plaintiff was totally disabled after the Second Accident and moved back into her parent’s 

home. She had difficulty walking and she relied heavily on her parents for help with activities 

of daily living.   

 

60. Two weeks after the Second Accident, the plaintiff moved back into her apartment and 

struggled to manage her injuries. The plaintiff relied upon Mr. Posavljak to assist with cooking, 

cleaning, bathing, and driving.  Her parents were checking in on a weekly basis to see how she 

was doing and to help when Mr. Posavljak was at school or working.  The plaintiff was entirely 

dependant on her family and Mr. Posavljak for her care needs.  

 

61. On March 8, 2018, the plaintiff began attending physiotherapy at Physio Works.  The plaintiff 

reported the worst pain being in her low back, neck, and headaches. 

 

62. On March 29, 2018, the plaintiff saw Dr. Parhar for the injuries she sustained in the Second 

Accident.  She reported constant mid-back, lower back, and neck pain, as well as pain, 

weakness, and numbness traveling into her right arm. Her left leg was painful, with numbness 

and weakness. Due to a foot drop, she was dragging her foot when she walked. She started 

using a cane but only used it with her left arm because her right arm is tingling constantly. 

Walking, standing, and sitting all aggravated her symptoms. Throbbing headaches occurred 

daily. She also complained of bilateral jaw pain, nausea, fatigue, difficulty with sleep, and 

concentration problems. Psychological symptoms included depressed mood and anxiety. At 

that clinical visit, she indicated that the injuries caused difficulty in performing self-care 

activities such as bathing. She struggled with household chores, including cooking and 

cleaning. Socially, she found it difficult to participate in activities with friends and she was 

unable to drive. Dr. Parhar arranged for further medical investigations and started the plaintiff 

on Wellbutrin (150mg) in addition to Celexa. 

 

63. The plaintiff and Mr. Posavljak struggled to manage her care needs after the Second Accident. 

At that point, Mr. Posavljak was finishing school at UBC and working part-time.  Mr. Posavljak 

stopped most of his work so he could help the plaintiff with her ongoing care needs.   
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64. Between April 17, 2018 and January 18, 2021, the plaintiff consistently attended massage 

therapy at Physio Works and Performax. The plaintiff testified that this treatment is helpful 

and maintains her level of function.  During the pandemic, the plaintiff noticed that her 

symptoms got worse when she did not have massage therapy.  The plaintiff has attended 

massage therapy a total of 40 times. 

 

65. Mr. Posavljak had previously arranged a trip to Europe in June 2018 and debated cancelling 

this trip because the plaintiff could not go with him and she could not be on her own.  In May 

2018, the plaintiff moved back in with her parents.    

 

66. The plaintiff saw Dr. Parhar again on June 4, 2018.  The clinical records note that the plaintiff 

reported “ongoing pain in neck and back, right shoulder/ arm pain, numbness, tingling; 

constant weakness, having a hard time to write, cannot carry a cup of water. Left hip sore, 

numb, tingling through leg. Over-compensating on opposite limbs, very tired and sore.” Dr. 

Parhar advised the plaintiff to continue with her treatment and confirmed that she remained 

totally disabled from working.  

 

67. On June 25, 2018, the plaintiff began attending a naturopathic practitioner, Dr. Cook to 

address her ongoing symptoms.  She continued to work with Dr. Cook until March 18, 2019.  

The plaintiff saw Dr. Cook 14 times and noticed short term relief of her symptoms. 

 

68. In July 2018, Mr. Posavljak had a job offer from Facebook to work as a software engineer in 

Seattle.  The plaintiff encouraged Mr. Posavljak to take the job in Seattle and she stayed in 

British Columbia to continue with her rehabilitation.  The plaintiff never moved to Seattle. 

 

69. By the fall of 2018, the plaintiff’s injuries had not improved.  The plaintiff’s parents researched 

rehabilitation hospitals in Europe and paid $20,000 for her to attend Banja Koviljaca, a 

specialized rehabilitation hospital in Serbia, for comprehensive investigations and treatment.  

The plaintiff’s mother travelled with her to the hospital because the plaintiff could not do this 

on her own. The treatment was intensive and provided some benefit, but the plaintiff 

remained acutely symptomatic when she returned to Canada. 

 

70. In December 2018, the plaintiff travelled with Mr. Posavljak and friends to Mexico.  The trip 

was described as a “disaster”.  The plaintiff was in constant pain, she struggled to move and 

could not participate in any activities, and she spent most of the trip in her room.   

 

71. From January 8 to April 7, 2019, the plaintiff attended 8 chiropractic treatments at Coastal 

Chiropractic.   

 

72. Between February 26, 2019 and January 28, 2020, the plaintiff saw Dr. Jones, psychologist, for 

treatment of her chronic pain, depression, and anxiety.  The plaintiff testified that the 
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treatment consisted of cognitive behavioural therapy and there was little improvement in her 

symptoms over the 15 counselling sessions. 

 

73. On February 1, 2019, the plaintiff saw Dr. Mian, physiatrist, for her chronic neck and shoulder 

pain with symptoms radiating into her right arm and hand tremors.  She reported chronic 

lumbar pain with weakness into her leg.  She was having difficulty with memory and 

communicating due to “brain fog”.  Dr. Mian administered a subacromial corticosteroid 

injection with limited benefit. 

 

74. On April 11, 2019, the plaintiff began attending physiotherapy and active rehabilitation at 

Performax and continued receiving treatments until January 18, 2021. The plaintiff has 

attended 61 active rehabilitation/kinesiology sessions where they worked on stretches, 

mobility and exercises at the gym and at home.  

 

75. From May 19 – June 4, 2019, the plaintiff returned for comprehensive treatment at Banja 

Koviljaca in Serbia.  The plaintiff travelled with her father and on the return flight they stopped 

in London, UK for further medical investigations. The plaintiff noticed a small improvement in 

her symptoms following the treatment in Serbia. 

 

76. On June 25, 2019, the plaintiff saw Dr. Mian for follow up consultation and was diagnosed with 

chronic pain from the Second Accident.   

 

77. On July 8, 2019, the plaintiff saw Dr. Jagedo, psychiatrist.  Dr. Jagedo sent Dr. Parhar a 

consultation report (Exhibit 8 page 513) and diagnosed the plaintiff as having a major 

depressive disorder; panic disorder; obsessive-compulsive disorder; and posttraumatic stress 

disorder.  Dr. Jagedo recommended ongoing counselling and changes to the plaintiff’s 

medications.  The plaintiff consulted with Dr. Parhar regarding these recommendations, and 

she started taking 20mg of Celexa and 300 mg of Wellbutrin.  

 

78. In 2019, the plaintiff began taking online health science courses through Thompson Rivers 

University.  The plaintiff was able to transfer credits from SFU and Vancouver College of Dental 

Hygiene and required 11 courses to complete her degree. The plaintiff has completed 5 

courses in the last 2 ½ years.  The plaintiff plans to complete the 6 courses required for a Health 

Sciences degree.   

 

79. In September 10, 2019, the plaintiff began occupational therapy with Ms. Evans from JR Rehab 

Services.  Ms. Evans prepared an Initial Assessment Report (Exhibit 8 page 207) that was sent 

to ICBC for funding.  The report states that the plaintiff was observed to have memory 

difficulties, changes to her mood and anxiety which affect her relationships and ability to 

engage in daily occupations, and disrupted sleep due to frequent nightmares related to the 

Accidents. The report notes that the plaintiff has not resumed driving and experiences anxiety 
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when in a car. The report indicates that her current functional concerns are barriers to her 

returning to her pre-MVA vocation as a dental hygienist and given the impact of her dominant 

hand injuries, it is unclear if she will be able to return to this position.  

 

80. The plaintiff has continued working with Ms. Evans over the last two years, approximately once 

per month for a total of 20 times.  They have implemented part-time volunteer work that is 

approximately 5 hours per week. They have continued with the plaintiff’s university studies.  

Ms. Evans has not been able to place the plaintiff in any job that can accommodate her injuries.   

 

81. The plaintiff’s treatment continued until the Covid Pandemic in March 2020.  There was a gap 

in the treatment until June 2020.  The plaintiff noticed that her symptoms worsened, her 

function declined, and she struggled (more) with activities of daily living. 

 

82. Mr. Posavljak returned to Vancouver in March 2020 and moved into the Grabovac family home 

to be with the plaintiff.  

 

83. In December 2020, the plaintiff was accepted as a volunteer in the Low Entropy Program.  Her 

position involved the following tasks: registering new volunteers to the program, providing 

volunteers with information packages and participating in weekly online meetings with 

organization members. She started off at 2 hours per week and slowly increased to a maximum 

of 5 hours per week. 

 

84. In January 2021, Mr. Posavljak returned to Seattle for work.  In March 2021, Mr. Posavljak 

obtained a promotion that allowed him to work remotely on an indefinite basis.  In May 2021, 

Mr. Posavljak moved back to Vancouver.  The plaintiff and Mr. Posavljak now live in an 

apartment in Brentwood.  

 

85. Despite extensive treatment, the plaintiff continues to suffer significant ongoing pain and 

limitations, she is completely disabled from working, and there has been no meaningful 

improvement over the last year. The plaintiff has been working with her counsellor to 

implement strategies (cognitive behavioural therapy, acceptance and relaxation) that allow 

her to live with chronic pain.  The plaintiff still feels guilty that she is a burden to her family. 

 

86. Looking forward, the plaintiff hopes that she and Mr. Posavljak will have a future together.  

The plaintiff has always wanted to have a family and her biggest concern is how she will 

manage the increased burden of having children with her ongoing disability and limitations.  

The plaintiff’s present level of functioning is predicated upon a fine balance that requires 

flexibility to take breaks as needed, daily therapy, and the ability to rest and recover at home.   

 

87. Since the Second Accident, the plaintiff has diligently followed Dr. Parhar’s treatment 

recommendations and attended physiotherapy, acupuncture, massage therapy, prolotherapy, 



15 
 

kinesiology, chiropractic therapy, naturopathic treatment, occupational therapy, and 

counselling sessions.  The Agreed Statement of Fact summarizes the treatment and confirms 

that the plaintiff has gone for over 300 treatments since the Second Accident.  The plaintiff 

has tried various medications and is currently taking Celexa and Wellbutrin for her ongoing 

chronic pain and emotional issues.     

 

88. The plaintiff’s ongoing chronic pain impacts on every aspect of her functioning and has caused 

significant emotional / psychological issues.  All of the treating physicians and independent 

medical experts agree that the plaintiff remains totally disabled from working and requires 

ongoing care and treatment.   

Plaintiff’s Expert Evidence 

89. The plaintiff served medical expert reports of Dr. Gurdeep Parhar (Family physician with special 

interest and experience in occupational therapy), Dr. Gabriel Hirsh (Physiatrist), Dr. Stephen 

Anderson (Psychiatrist), and Mr. Dominic Shew (Occupational Therapist).  Each of these 

experts testified at trial. 

 

90. The medical experts agree that the Second Accident caused musculoligamentous injuries to 

the plaintiff’s neck, upper back, shoulders, right arm, lower back, hip and leg. Over time, these 

injuries did not heal and resulted in a chronic pain condition.  The medical experts also agree 

that the Second Accident caused psychological injuries that result in a somatoform symptom 

disorder (SSD), depression, and anxiety.  Collectively, these injuries have been completely 

debilitating.   

 

Dr. Gurdeep Parhar, Treating Family Physician 

91. Dr. Parhar is a family physician that has been the plaintiff’s primary care provider since 2000.  

Dr. Parhar has seen the plaintiff on numerous occasions both before and after the Accidents.   

 

92. Dr. Parhar provided a medical-legal report dated May 15, 2019 (Exhibit 1, Tab 1), in which he 

summarized his clinical records and opined that the plaintiff was healthy before the First 

Accident, she sustained musculoligamentous injuries to her neck, shoulder, back and hips in 

the Accidents that has resulted in a chronic pain condition, depression and anxiety. Dr. Parhar 

confirmed that the plaintiff remains totally disabled from working due to the constellation of 

injuries she suffered in the Accidents and the prognosis for further recovery is poor. 

 

93. Dr. Parhar produced his clinical records going back to 2000.   

 

94. Dr. Parhar explained his consultations with the plaintiff following the motor vehicle accidents 

in 2000.  The plaintiff was 5 years old.  She complained of pain in her neck and back, headaches, 
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anxiety and nightmares.  The plaintiff continued to see Dr. Parhar through 2001 for her injuries 

and reported intermittent symptoms in 2002, 2003, and February 2004.  Throughout this 

period the plaintiff was continuing to go to school and engaged in various sporting activities.  

 

95. Dr. Parhar confirmed that he continued to see the plaintiff throughout 2004-2008 for “regular 

childhood stuff” such as flu, cough, allergies, and sprains.   

 

96. On September 6, 2008, the plaintiff was 13 years of age and complained to Dr. Parhar about 

neck and back pain and right knee pain (Exhibit 13 page 13).  Dr. Parhar explained that he did 

not recommend any treatment beyond ice, heat, and rest because the physical examination 

was normal and the symptoms were not interfering with her daily activities.  

 

97. On September 11, 2010, the plaintiff attended with her mother and reported to Dr. Parhar a 

change in mood after witnessing a motor vehicle accident 1.5 months previously (Exhibit 13 

page 84).    The plaintiff said that she was scared and sad for two weeks and afraid to get into 

a car.  Dr. Parhar recommended a referral to Dr. Thinda (psychologist).  The plaintiff improved 

quickly and did not require counselling.  This was the last reference to anxiety before the 

clinical entry in February 2014.  

 

98. On October 31, 2010, the plaintiff consulted with Dr. Parhar when she was 15 years old (Exhibit 

13, page 15) and complained of pain in her neck, back, and right knee, alongside some 

interference with sleep and mood. Dr. Parhar suggested that the plaintiff use ice and heat to 

treat her pain. This was the last clinical entry that mentions any neck or back pain before the 

First Accident. 

 

99. Dr. Parhar was cross examined on whether September 2008 and October 2010 clinical entries 

meant that the plaintiff had chronic pain from the motor vehicle accidents in 2000.  Dr. Parhar 

explained that he would not diagnose the plaintiff with chronic pain solely on the duration of 

symptoms and that there are other criteria that have to be met such as maximum medical 

improvement or medical plateau (where no imminent treatment will change the clinical 

course), whether the symptoms are causing disability or impairment, and finally, if there is an 

emotional or psychological component arising from the plaintiff’s symptoms.  Dr. Parhar 

confirmed that the plaintiff’s complaints in 2008 did not meet the criteria because the 

symptoms were intermittent (it was 4 years since the last complaint), they did not cause any 

disability, and there was no psychological / emotional distress related to the symptoms.   

 

100. On February 24, 2014 the plaintiff reported to Dr. Parhar that she “felt anxious since the 

last visit (on December 15, 2013), joint pain R knee, headache (throbbing 2-3x per week),  jaw 

pain, dizziness (light headed, room spin), nausea, fatigue and decreased energy, depressed 

mood, sad, mood swings, reduced appetite, concentration, guilt, scared, nervous to drive, be in 

car approach intersection, nightmares, recurring vision of accident, cannot drive on highways, 
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police cars or sirens make me anxious, difficulty falling asleep, sleep too much, problems with 

memory.” Dr. Parhar diagnosed muscle tension headaches, symptoms of PTSD, depressed 

mood and anxiety.  Dr. Parhar advised the plaintiff to return if the symptoms worsen or new 

ones occur.  Dr. Parhar recommended a referral to Dr. Thinda.   

 

101. Dr. Parhar was crossed examined at length about the February 2014 clinical entry and 

whether the plaintiff had ongoing physical and emotional issues at the time of the First 

Accident.  Dr. Parhar explained that this entry does not reference any injuries to the plaintiff’s 

neck or back and the emotional issues cannot be looked at in isolation without considering the 

10 surrounding clinical entries that do not mention any similar issues.  Dr. Parhar further notes 

that the February 2014 entry was 18 months before the First Accident, the plaintiff did not 

require treatment or report any ongoing issues, and that anxiety does not follow a “linear 

progression … people get better and can be asymptomatic for a while then experience a 

worsening”. Dr. Parhar felt the plaintiff improved between the February 2014 clinical 

attendance and the First Accident and that she was not having any significant health issues.  

This was confirmed in the October 1, 2015 clinical consultation where the plaintiff reported 

that she felt fully recovered (99%), both physically and psychologically, prior to the First 

Accident.     

 

102. October 1, 2015, is the plaintiff’s first clinical consultation with Dr. Parhar after the First 

Accident.  The plaintiff reported constant neck pain, occasional mid back pain, and constant 

lower back pain.  The plaintiff’s symptoms were aggravated by sudden movement, sitting, lying 

in the wrong position and bending. The plaintiff reported throbbing headaches, depressed 

mood, and anxiety.  Dr. Parhar explained his physical examination and that the plaintiff had 

reduced range of motion in her neck and back and tenderness upon palpitation.  Dr. Parhar 

recommended physiotherapy, anti-inflammatory medication, and rest / ice / heat. 

 

103. Dr. Parhar saw the plaintiff for follow up consultation on December 12, 2015, March 11 

and September 22, 2016 and January 14, 2017.  During this period the plaintiff reported 

improvement in her symptoms, and this was confirmed by Dr. Parhar’s physical examinations.  

Dr. Parhar explained that January 14, 2017 was the last clinical consultation for injuries before 

the Second Accident.  The plaintiff attended at the clinic for general health issues and Dr. 

Parhar stated “that period of 2017, right before the 2018 MVA was a window of her doing her 

best … I’d never seen the plaintiff as happy.” Dr. Parhar felt the plaintiff had recovered from 

her injuries in the First Accident.   

 

104. Dr. Parhar was cross examined about two clinical consultations in March 2017 and April 

2017 (Exhibit 6) and whether the plaintiff’s symptoms (nausea, vomiting, diarrhea, dizziness, 

headaches and loss of peripheral vision in left eye) during this time were stress-related 

symptoms associated with entering the workforce and examples of “somaticizing”.  Dr. Parhar 

disagreed and said these were routine investigations for normal health issues, there is nothing 
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in the clinical records to suggest that her symptoms were caused by work stress, and most 

importantly, the plaintiff was excited to be working and “I’d never seen her as happy.”   

 

105. Dr. Parhar has been the plaintiff’s primary care provider following the Second Accident.  

The plaintiff’s injuries since 2018 are much worse than anything she was dealing with before.  

Dr. Parhar diagnosed the plaintiff as having musculoligamentous injuries of the cervical, 

thoracic and lumbar spine, shoulders, and hips; headaches; depressed mood; anxiety; PTSD; 

and sleep disturbance. Dr. Parhar arranged for specialist consultations with Dr. Mian 

(physiatrist), Dr. Jagdeo (psychiatrist), counselling with Dr. Jones and Dr. Tse, physiotherapy, 

massage therapy, active rehabilitation, occupational therapy, naturopath, acupuncture, 

injections, and he supported the two trips to Serbia to attend a chronic pain treatment 

hospital.  Dr. Parhar explains that the plaintiff now suffers from chronic pain that impacts every 

aspect of her functioning, there is “nothing more to offer” for curative treatment, and she has 

developed profound psychological issues.   

 

106. Dr. Parhar confirms at page 33 of his report that the plaintiff is totally disabled from 

working in her usual occupation as a dental hygienist  and stated as follows:  

 

I am of the opinion that Daniela is presently totally disabled from working in her usual 

occupation as a dental hygienist. The sustained postures required of a dental hygienist and of 

dental assisting work would not be possible for her to perform at the current time, due to the 

multiple injuries she has from the motor vehicle collisions of August 12, 2015 and February 23, 

2018. Specifically, the injuries to her cervical spine, thoracic spine, lumbar spine, right shoulder, 

right wrist, right hand, right hip and left hip would not permit her to work in sustained postures, 

which are typically required of a dental hygienist and dental assistant. 

 

In addition to these physical challenges, Daniela's depressed mood with sadness, mood swings, 

decreased concentration, decreased appetite and decreased energy would also interfere with 

her daily functioning. Specifically, she would have challenges interacting with customers, 

clients, coworkers and supervisors. 

 

Her anxiety with specific phobias of driving, being in a motor vehicle, approaching intersections 

and approaching other motor vehicles would make it challenging for her to transport herself to 

and from job sites. 

 

107. Dr. Parhar has continued to manage the plaintiff’s injuries and medication.  Dr. Parhar 

noted that there has been little change or improvement in the plaintiff’s condition over the 

last 2 years and that her prognosis for further recovery is unlikely.  Dr. Parhar explained that 

“It might sound like I’m pessimistic or not a very helpful doctor, but I am laying out expectations, 

I am  still referring her to physio, exercise, ice heat and rest, manage her pain, help with mood 

and depression, but what I am doing is trying to maintain her at plateau … not curing her, but 
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managing her … treatment going forward is to manage her symptoms so she has some 

semblance of a normal life.  If i pulled those back, she’d spiral down and not be able to even do 

what she does now.” 

 

108. Dr. Parhar was not cross examined by counsel for the defendants with respect to the 

plaintiff’s disability, prognosis, or future care needs.   

 

Dr. Stephen Anderson, Psychiatrist 

109. Dr. Anderson is a psychiatrist at Vancouver General Hospital and treats chronic pain as a 

significant portion of his medical practice.  Dr. Anderson conducted an IME and provided a 

medical legal report dated November 23, 2019 and an updated report on May 15, 2021 based 

upon his follow up (second) examination.  

 

110. Dr. Anderson explained that the plaintiff likely had a mild pre-existing anxiety and 

depressive symptoms that made her more vulnerable to the serious trauma sustained in the 

Accidents.  The First Accident caused significant obsessive-compulsive disorder symptoms, 

PTSD symptoms, and major depressive disorder.  These issues were largely remitting by 2017.  

The Second Accident caused a chronic pain disorder, a somatic symptom disorder, a major 

depressive disorder, a generalized anxiety disorder and post traumatic stress disorder.   

 

111. Dr. Anderson states that the plaintiff psychiatric injuries improved slightly between the two 

assessments in 2019 and 2021, however, the prognosis for further recovery is poor. Dr. 

Anderson explained that “another year and half had passed since initial assessment, well over 

3 years since 2nd accident, and “chronicity predicts chronicity.”  Dr. Anderson further explained 

that “Dr. Parhar had provided excellent treatment, he did a good job coordinating a referral to 

a psychiatrist, 2 registered psychologists, 2 anti depressant medications including Ciprolex at a 

high dose, and various allied health professionals… The fact that the plaintiff has 4 significant 

psychiatric disorders, chronicity of symptom, lack of improvement, and pre-morbid history / 

vulnerability are the four factors that indicate a poor prognosis.”  Dr. Anderson felt the plaintiff 

“may have some minor improvement but not significant at this point.” 

 

112. Dr. Anderson concludes that the plaintiff has a permanent disability and is competitively 

unemployable, she will struggle to deal with life’s stressors, and the plaintiff will need to 

implement coping strategies and ongoing care to avoid a worsening of her symptoms. 

 

113. At the time of his first examination, Dr. Anderson did not have access to her pre-Accident 

clinical records, and he relied upon Dr. Parhar’s October 1, 2015 clinical record that confirms 

the plaintiff was 100 percent physically recovered before the First Accident but may have had 

some ongoing psychological symptoms. In the second report in 2021, Dr. Anderson reviewed 

the plaintiff’s pre-Accident clinical records and confirmed that the plaintiff likely had minor / 



20 
 

transient symptoms of anxiety and depression, these symptoms would not meet the full 

criteria for a psychiatric diagnosis because they were intermittent and did not cause any 

significant problems, and this history likely made her more vulnerable to the serious injuries 

she suffered in the Accidents.  

 

114. Dr. Anderson was cross examined about the plaintiff’s perfectionistic traits and that this 

indicates “excessively high standards and overly critical self-evaluation.” Dr. Anderson 

disagreed with this negative interpretation of perfectionistic traits and explained that it simply 

means the “person is type A” and “everyone here has them or we wouldn’t be where we are, 

take pride in our work, etc…” Dr. Anderson further disagreed that the plaintiff was an 

“unhealthy perfectionist” and explained that patients with these traits “are often highly 

successful in the workplace”.  Dr. Anderson agreed that individuals with perfectionistic trait are 

vulnerable because they “do particularly poorly with chronic pain, they need to be in control, 

they can’t control pain no matter what, and they get more anxious the longer pain is 

expressed.” 

 

115. Dr. Anderson was cross examined about the 2013 and 2014 clinical records and whether 

the plaintiff suffered from SSD prior to the First Accident. Dr. Anderson explained that the 

plaintiff did not have SSD before the First Accident because she did not meet the three 

criteria for the diagnosis: she was not ruminating or experiencing high levels of anxiety about 

pain symptoms; there was no interruption or impact on her activity and she was fully 

participating in school, sports, and social life; and there was no excessive time or energy 

devoted to her complaints (in fact she did not seek any treatment). Dr. Anderson stated “This 

was one entry that was on one occasion in 2014, if she had mental illness at that time it 

would’ve been expected to continue, require treatment, but I see this entry I don’t see any 

other leading up to first accident of relevance.” 

 

116. Dr. Anderson was cross examined about Dr. Parhar’s clinical record dated January 14, 2017 

and that the plaintiff had ongoing chronic pain and psychological symptoms.  Dr. Anderson 

explained that by early 2017, the plaintiff “no longer had OCD and only had mild depression 

and anxiety symptoms… In order to have psychiatric disorder, there has to be significant 

impairment in functioning including social, occupation and others …She was back to working ft 

hours, exercising, social life, she was not seeing her fam physician for year, she stopped 

counselling (Vaisman), she was continuing to take anti-dep meds and if she stopped that med, 

maybe some symptoms would have flared up, well never know cause she stayed on meds.”  

 

117. Dr. Anderson was cross examined about the plaintiff’s symptoms in March and April 2017 

and whether these were examples of “somatization”.  Dr. Anderson disagreed and noted that 

you have to rule out underlying physical cause (in this case she was diagnosed with atypical 

headache), a single complaint does not meet the criteria for SSD and the patients needs to 

have persistent or ongoing distress about their symptoms for more than 6 months; patients 
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with SSD continue to seek treatment and there was nothing in the records indicating that she 

had any ongoing concerns, and there was no interference with her daily activities. 

 

118. Dr. Anderson explained that the difference between chronic pain and SSD and used the 

example that he has chronic back pain but continues with sports and there is no significant 

impact on his life or activities.  SSD is diagnosed when the patient ruminates about their 

chronic pain such that it is a primary focus in their life and they avoid doing activities which 

aggravate the pain.  Dr. Anderson explained that the plaintiff did not meet this criteria until 

after the Second Accident.    

 

119. Dr. Anderson was cross examined about the plaintiff’s prognosis.  Dr. Anderson agreed that 

tricyclic medications were “worth trying” because they can help with sleep and pain at night 

but Cymbalta also has that effect on patients.  Dr. Anderson explained that “there are no 

medications that target or treat SSD” and that patients with SSD are “generally more sensitive 

to side effects (of medication) because they focus on their symptoms.”  The primary treatment 

primary treatment for SSD is acceptance therapy where “the person learns to live with their 

chronic pain and accept symptoms.”  Dr. Anderson confirmed the plaintiff’s poor prognosis 

given the length of time; pre-morbid vulnerabilities; multiple (4) psychiatric disorders; the 

intertwining of physical, cognitive and emotional difficulties; and she has not responded to 

standard treatment. 

 

120. Dr. Anderson was cross examined regarding his opinion that the plaintiff was not 

“competitively employable”.  Dr. Anderson explained that it would be difficult to find an 

employer that could accommodate the plaintiff’s symptoms.  There are “some days she 

couldn’t work at all, distracted by pain and depression”, she could not tolerate “difficult work” 

or “emotionally stressful work”, and that she would be vulnerable to “significant exacerbations 

of her symptoms.”  With significant accommodations, a supportive employer and the 

appropriate work environment, Dr. Anderson states that the plaintiff could possibly work part 

time but that has not happened to date. 

 

121. Finally, Dr. Anderson was cross examined whether “litigation would be a stressor and effect 

her condition.’  Dr. Anderson explained this was not a significant stressor, it may reduce her 

anxiety to a degree, but it would not improve her functioning.  The biggest stressor is her 

ongoing chronic pain and the impact this has on her life.  The plaintiff is at a risk of emotional 

deterioration if her pain worsens as she ages. 
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Dr. Gabriel Hirsch, Physiatrist 

122. Dr. Gabriel Hirsch is a physiatrist in Vancouver that specializes in the treatment of complex 

injury and chronic pain.  Dr. Hirsch conducted an IME and provided a report dated December 

2, 2019.  Dr. Hirsch conducted a follow up IME and updated report dated April 28, 2021.   

 

123. Dr. Hirsch explained that he treats patients with chronic pain and they often have co-

morbid psychiatric issues that amplify or exacerbate their pain.  Dr. Hirsch defers to 

psychiatrists regarding the diagnosis and treatment of the psychiatric issues, however, 

psychological and physical health issues are intertwined. 

 

124. Dr. Hirsch was cross examined about his expertise to diagnose mental health disorders, 

including SSD.  It is interesting to note that both Dr. Anderson and Dr. Okorie made the same 

diagnosis independently of Dr. Hirsch. 

 

125. Dr. Hirsch conducted a physical examination of the plaintiff in his two IME assessments.  It 

is part of Dr. Hirsch’s IME workup that he conducts Waddell testing to determine if 

psychological factors are influencing the patients symptoms and clinical presentation.  In this 

case, the Waddell testing was negative (not clinically significant).     

 

126. Dr. Hirsch explained that the plaintiff “sustained injuries to her neck and back in the August 

2015 motor vehicle Collision, which were probably limited to the soft tissue structures such as 

muscles, tendons and ligaments.”  Dr. Hirsch felt that the plaintiff made a “full symptomatic 

and functional recovery with respect to the neck and back injuries” prior to the Second 

Accident.   

 

127. Dr. Hirsch explained that in the Second Accident, the plaintiff suffered injuries to the soft 

tissues in the neck, shoulder girdle, and back.  The plaintiff’s sensorimotor symptoms affecting 

her right upper extremity (numbness, weakness and hand tremor) are “part-and-parcel of Ms. 

Grabovac’s recalcitrant right upper quadrant pain complaints.”   

 

128. Dr. Hirsch diagnosed the plaintiff with a somatic symptom disorder, “which to a significant 

degree is influenced by her psychological and emotional reaction to her circumstances.  It is 

well recognized that anxiety and mood dysfunction can lower the pain threshold and amplify 

disability.”  Dr. Hirsch felt that the plaintiff’s cognitive symptoms (problems with memory, 

concentration, and fatigue) are caused by the combination of “chronic pain, sleep disturbance, 

and unresolved mental health issues. It is well recognized that any of these factors in 

combination or isolation can interfere with normal mental processing.”   

 

129. In Dr. Hirsch’s opinion, the plaintiff’s prognosis with respect to her chronic pain condition 

is guarded.  Dr. Hirsch opined that she is vocationally disabled, stating “I do not think that at 
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present Ms. Grabovac has the physical aptitude to work as a dental hygienist or in any 

occupation of similar physical demands, not even on a part-time basis.” Dr. Hirsch states that 

her “long-term prognosis regarding competitive gainful employment … will largely depend on 

“improvement of her multisite pains as well as unresolved mental health issues.”  Dr. Hirsch 

concludes that “her long-term prognosis does not look promising.” 

 

130. In the 2021 follow up assessment, Dr. Hirsch notes that the plaintiff’s “symptoms and 

function have not changed appreciably” and she “is not competitively gainfully employable.” 

 

131. In cross examination, Dr. Hirsch was asked about the progression of the plaintiff’s 

symptoms from the time of Dr. Parhar’s fist assessment in October 2015 to January 2017.  Dr. 

Hirsch explained that the plaintiff was improving because the clinical records confirm 

“occasional neck and mid-back pain” and the best way to determine if she recovered is by 

“looking after January 2017 and up to next accident and whether there was any documentation 

of ongoing pain.”   

 

132. In cross examination, Dr. Hirsch was asked about the underlying cause of the plaintiff’s 

pain.  Dr. Hirsch explained that he was ruling out other causes for the plaintiff’s symptoms such 

as thoracic outlet syndrome, frozen shoulder, hip pathology and / or brain injury.  Dr. Hirsch 

concludes that the plaintiff suffered injuries to the soft tissues in her neck, shoulders, and back 

and this resulted in a chronic pain condition that is aggravated by her mental health diagnosis 

(anxiety, depression, SSD).  

 

133. In cross examination, Dr. Hirsch was asked about his treatment recommendations and 

whether he would recommend a chronic pain clinic.  Dr. Hirsch answered that she has “already 

had two kicks at the can and it didn’t help, the conclusion is she doesn’t get better.”   

 

134. Dr. Hirsch was not cross examined with respect to causation of the plaintiff’s injuries, 

disability, or prognosis.   

 

Mr. Dominic Shew, Occupational Therapist 

135. Mr. Dominic Shew is an occupational therapist and clinician at Harbourview Rehabilitation 

who was qualified as an expert in the field of functional capacity evaluation and future cost of 

care assessments.  Mr. Shew provided a Functional/Work Capacity Evaluation Report dated 

October 3, 2019 and Future Cost of Care report dated January 20, 2020. 

 

136. Over the course of 8.5 hours, Dr. Shew conducted a clinical interview and comprehensive 

assessment of the plaintiff to determine her functional performance, dependability and 

sustainability as compared to normative data and work standards. Mr. Shew concludes that 

the plaintiff is not competitively employable. 
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137. Mr. Shew confirmed at page 4 of his report that the plaintiff “provided a near full level of 

physical effort… and the majority of the tests are a reliable measure of her capacity.” Mr. Shew 

explained that when an individual tries hard in the functional capacity testing then their 

physical abilities can be objectively determined. 

 

138. Mr. Shew confirmed at page 5 of his report that the plaintiff “did not display a non-organic 

presentation, as noted through the results of the Placebo / Distraction and Non-Organic 

Waddell Testing.”  Mr. Shew explained that he is looking to see if the plaintiff’s reported 

symptoms make sense physically or if there are other (non-organic) factors in play. 

 

139. Mr. Shew addressed “overall work capacity” at page 7 of his report and notes that the 

“F/WCE addresses physical and functional capacity only and does not take into account 

significant consideration of potential factors such as emotional or cognitive concerns, the 

impact of the use of medication, etc… that may further limit their abilities to complete and 

sustain work.”  Mr. Shew explained that it is a physical durability test and the plaintiff “tested 

very poorly … and a lot of scores were far below average in terms of competitive work 

standards.” 

 

140. Mr. Shew confirmed at page 8 of his report that the plaintiff demonstrated numerous 

functional limitations and “from a practical standpoint she is competitively unemployable.” Mr. 

Shew also noted that “her emotional / psychological difficulties also need to be further explored 

and managed, and such issues, will likely have an impact on her employability.”  Mr. Shew 

explained that “her scores were far below standards and they stayed that way, she shows a 

whole bunch of accommodations during activities.”  Mr. Shew also notes that when he 

followed up with the plaintiff after the testing, it took 5 days before her pain and symptoms 

returned to their baseline.  This confirms that “she is not durable even when tasked with 

sedentary, entry level light activity.” 

 

141. Mr. Shew confirms at page 9 of his report that the plaintiff is not competitively employable 

as a dental hygienist and states “considering her difficulties and the significant work 

modifications required for her to be employed in some capacity, she is likely at a considerable 

competitive disadvantage, thus, non-competitively employable.”  Mr. Shew further noted that 

“her emotional / psychological difficulties will likely also have an impact on her employability.”  

Finally, Mr. Shew noted there was “a mild tremoring involving the right index finger during the 

F/WCE … if there is a worsening of this condition it is likely she would be precluded from her 

occupation as a dental hygienist.” 

 

142. Mr. Shew was cross examined about the tests the plaintiff was unable to perform or 

complete. Mr. Shew explained that upon conducting repeat testing to determine if the plaintiff 

exhibited objective signs of pain that matched her subjective complaints, he concludes that 
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her reports were reasonable. Mr. Shew reported that the majority of the plaintiff’s subjective 

estimations of her physical and functional capacity were reasonably matched to the objective 

findings of the F/WCE with only some minor underestimation and overestimation of her 

residual and functional capacity. 

 

143. Finally, Mr. Shew was cross examined about the extent to which the plaintiff’s 

psychological condition effected her work capacity evaluation. Mr. Shew explained that his 

F/WCE addresses physical and functional capacity only and does not take emotional factors 

into significant consideration. Mr. Shew explained that emotional and cognitive concerns, as 

well as the impact of medication, will likely further limit the plaintiff’s ability to complete and 

sustain work and defers to the experts in the related fields for further comment.  

 

144. In the Future Cost of Care report, Mr. Shew reviewed the various medical reports and made 

recommendations with respect to the plaintiff’s future care needs.  Mr. Shew explained that 

he does detailed research into the actual cost of the care items.  Mr. Shew explained that his 

care recommendations are based on evidence and professional reasonableness based upon 

his experience (working as an OT) and the expert medical opinions.  The goal of the care 

recommendations is to “promote independent as possible, engagement in community and to 

prevent future functional deterioration or med complications.” 

 

145. At page 3 of the Future Cost of Care report, Mr. Shew explains that his care 

recommendations are based upon the medical opinions that the plaintiff has a poor prognosis 

for further recovery and will have long-term care needs.   

 

146. At page 4 of the Future Cost of Care report, Mr. Shew notes that the care will likely be 

higher if the plaintiff moved to the US.  explained that the plaintiff is likely capable of managing 

her basic ADL’s and engaging in lighter day-to-day household activities such as hand washing 

dishes and cleaning countertops as long as she breaks up her activities to manage her 

symptoms.  

 

147. At pages 4-8 of the Cost of Care Report, Mr. Shew makes recommendations for various 

“allied health” items such as physiotherapy, massage therapy, counselling, OT, etc..  Mr. Shew 

explained that the treatment is meant to keep the plaintiff stable and is much less than what 

she is currently receiving.  The cost for these care items is based on what she is actually paying 

and industry standards.  For example, Mr. Shew estimates $200 for psychological counselling 

but the plaintiff is actually paying $225 per hour. 

 

148. At pages 17 – 23 of the Cost of Future Care Report, Mr. Shew explains that the plaintiff 

requires home-making assistance, and the care needs will be quite significant if she chooses 

to have a family.   
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Defendants’ Expert Evidence 

149. The defendant Mezaros arranged independent medical examinations for the plaintiff in 

2019 with Dr. Okorie (psychiatrist), Dr. Dost (neurologist), and Ms. Bariah Chandoo (OT).  The 

defendants did not arrange any updated IME’s from these experts.  The defendants did not 

serve a report from Ms. Chandoo.   

 

150. At trial, the defendants elected not to call Dr. Dost as an expert and did not introduce his 

report into evidence.  The defendant Fazio called Dr. Okorie as an expert witness in their case.  

Dr. Okorie was cross examined by counsel for the defendant Mezaro and counsel for the 

plaintiff.  

 

Dr. Eugene Okorie, Psychiatrist 

151. Dr. Okorie is a psychiatrist practicing in Kelowna.  Approximately 60% of his practice is 

dedicated to geriatric psychiatry and 40% is general psychiatry.   

 

152. Dr. Okorie saw the plaintiff for an IME on December 6, 2019 and prepared a medical legal 

report dated December 23, 2019.  Dr. Okorie allots 2 hours for the patient interview and 

reviews the clinical records after he has met the patient.  Dr. Okorie explained that he looks 

for consistency between the plaintiff’s report and the clinical records.  The plaintiff in this case 

was entirely consistent with his review of the records.   

 

153. Dr. Okorie explained that it is important in this process for the plaintiff to be “engaged” 

and to establish a “good rapport”.  Dr. Okorie noted that the plaintiff was responsive to his 

questions, she was candid, and she was comfortable talking about difficult subjects.    

 

154. Dr. Okorie prepared a medical legal report dated December 23, 2019.  At the time of the 

assessment, the plaintiff complained of persistent residual pain in her whole back, left 

shoulder, and right hip as well as right arm numbness and right-hand tremor.  Dr. Okorie 

diagnosed the plaintiff with a Somatic Symptom Disorder (predominantly pain); other Trauma 

and Stressor Related Disorder; Obsessive-Compulsive Disorder; and Major Depressive 

Disorder.   

 

155. Dr. Okorie explains that “her emotional disorders were caused by her subject MVA’s.  Her 

past history of MVA’s and emotional syndromes made her more vulnerable to developing 

mental disorders following her subject MVA’s.” Dr. Okorie recommended increasing her 

medication, referral to an occupational therapist, and cognitive behavioural therapy.  Dr. 

Okorie felt that “effective treatment and adaptation to her pain and implementation of the 
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above treatment recommendations would help her achieve functional recovery and significant 

symptomatic remission.” 

 

156. In cross examination by counsel for the defendant Mezaros, Dr. Okorie agreed that the 

DSM5 sets out 3 criteria for SSD diagnosis: (1) disproportionate thoughts about seriousness of 

symptoms; (2) persistently high levels of anxiety about health or symptoms; and (3) excessive 

time and energy devoted to symptoms or health concerns.  

 

157. In cross examination by counsel for the defendant Mezaros, Dr. Okorie explained that he 

felt the plaintiff’s symptoms “remitted” before the Second Accident “based upon her history 

and function”.   Dr. Okorie was taken to the January 2017 clinical entry which records 

depression and anxiety.  Dr. Okorie explained that “Remission doesn’t mean absence of 

symptoms, they’re not the same … You might still have some symptoms and consider your 

disorder remitted ….We look at how much effect it has on you.” 

 

158. In cross examination by counsel for the defendant Mezaros, Dr. Okorie was asked about 

the March and 2017 clinical records and whether these were examples of the plaintiff 

“catastrophizing”.  Dr. Okorie answered that “she has tendency to catastrophize, (it is) part of 

anxiety, I would be cautious by stating that everything she says is indication of catastrophizing 

… It becomes over generalization, I have to look at what she's telling me vs objective facts to 

be sure.”  In this case, the objective facts confirm the plaintiff did not raise any further concerns 

after April 2017 or seek any treatment for ongoing issues. 

 

159.  In cross examination by counsel for the plaintiff, Dr. Okorie confirmed that he did not 

diagnose SSD arising from the First Accident and stated that “I put SSD to the 2018 accident.”   

 

160. At page 6 of the report, Dr. Okorie writes that “Ms. Grabovac aggravated her low back 

and neck  injuries as well as incurred left shoulder and right hip injuries from her February 

2018 MVA. … Extensive discussions on the physical aspects of her physical injuries and pain 

are beyond the scope of a psychiatric evaluation and I would defer to the opinions of 

orthopedic and physical medicine and rehabilitation specialists on that.”  Dr. Okorie explained 

that he gets involved when the pain results in emotional issues such as depression, anxiety, 

and SSD.  Dr. Okorie agreed that chronic pain is a significant risk factor (vulnerability) for 

developing mental health disorders, and when that happens, the mental health disorders can 

impact the patient’s pain perception, coping abilities, and function. 

 

161. In cross examination by counsel for the plaintiff, Dr. Okorie was taken to his “facts and 

assumptions” that the plaintiff had a pre-existing history of chronic back pain.  Dr. Okorie did 
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not explore these issues with the plaintiff and stated “in my mind, it wasn’t important.” 

because “she was better in 2017” and did not have any ongoing complaints.     

 

162. In cross examination by counsel for the plaintiff, Dr. Okorie confirmed that the plaintiff’s 

history of depression, anxiety, and OCD from the First Accident would make her vulnerable to 

the serious psychiatric injuries she suffered in the Second Accident.  Dr. Okorie explained this 

phenomenon as the “tinder effect” and “when you light the fireplace it takes very little to 

trigger it” regardless of whether the pre-existing symptoms were in remission. 

 

163. In cross examination by counsel for the plaintiff, Dr. Okorie confirmed that he did not have 

the plaintiff’s counselling records after the Second Accident, he did not ask the plaintiff about 

the details of the counselling, the number of times she attended and whether it was effective.  

Dr. Okorie agreed that counselling is the primary treatment for SSD and if this was not effective 

then the prognosis for recovery is poor. The counselling records from Dr. Jones in 2019 and 

Dr. Tse in 2020 / 21 confirm the plaintiff has gone for 43 sessions of counselling, there has 

been minimal improvement, and she remains acutely symptomatic.   

 

164. In cross examination by counsel for the plaintiff, Dr. Okorie confirmed that he had the JR 

Rehabilitation records but he did not ask the plaintiff about working with an occupational 

therapist and whether this helped with her symptoms.  Dr. Okorie agreed that the OT was 

important because they assist with organizing days, creating routine, increasing activity, and 

managing care.  Dr. Okorie explained that occupational therapy is looking for “incremental 

improvement” and he did not anticipate “significant changes”.  As above, Dr. Okorie agreed 

that occupational therapy is an important part of the treatment for SSD, and if this was not 

ineffective then the prognosis is poor.  The plaintiff has been working with an occupational 

therapist since September 2019 and there has been little improvement in her functioning over 

the last 2 years.  

 

165. In cross examination by counsel for the plaintiff, Dr. Okorie explained that chronic pain is 

different than SSD and the mere fact that an individual has chronic pain does not mean they 

have SSD.  It is only when they develop a maladaptive relations with pain – preoccupied with 

pain such that it dominates their life – that an individual meets the SSD diagnostic criteria.   

 

166. There is no definitive line where chronic pain becomes SSD.   

 

167. Dr. Okorie agreed that it is reasonable for a person living with chronic pain to be mindful 

of their physical limitations and how they are doing, they need to plan for their future and 

consider how they will support themselves or deal with children, and after years of experience, 
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the plaintiff gets better at managing their pain and avoiding activities that worsen their 

symptoms.   

 

168. Dr. Okorie agreed that the SSD diagnosis is made when “the person can become pre-

occupied with their pain”.  Dr. Okorie explained that this is not “volitional” and “the individual 

has no conscious control of these symptoms”.   

 

169. With respect to the plaintiff’s major depressive disorder, Dr. Okorie felt that her 

symptoms were mild at the time of his assessment in December 2019.  Dr. Okorie explained 

that the plaintiff’s depression could wax and wane with respect to severity and this was not 

her major psychiatric issue.  The triggers for the plaintiff’s MDD are chronic pain, disability, 

and disruption of her normal functioning.  The plaintiff will remain forever vulnerable to life’s 

stressors.  Dr. Okorie confirmed that “now that the kindling is ignited, we have to anticipate 

periods where things get worse for her”.   

 

170. Dr. Okorie agreed that this was a complex psychiatric presentation.  The plaintiff was 

previously diagnosed with OCD and anxious personality traits, she is now living with chronic 

pain, she has profound disability and impairment, she is not working, and she has multiple 

psychiatric diagnosis as a result of the Second Accident.  Dr. Okorie agreed that the 

combination of these factors suggests a poor prognosis.  

 

171. Dr. Okorie recommended  16-20 therapy sessions with a CBT therapist would be “ideal”.  

The goal of this treatment is to help people with chronic pain “change focus, to continue to 

live life, finding meaning, purpose, that’s adjusting.” We now know that the plaintiff has tried 

counselling with two different psychologists and there has been little improvement in her 

psychiatric disorders. 

 

172. Dr. Okorie agreed that the longer a person has psychiatric injuries – the less likely there 

will be any meaningful improvement.   

 

173. Dr. Okorie’s evidence at trial significantly overlaps with the opinion of Dr. Anderson.  Dr. 

Anderson prepared a rebuttal report dated January 22, 2020 in which he explained that the 

plaintiff has a guarded prognosis even with the implementation of treatment 

recommendations.  Dr. Anderson’s opinion in that regard was confirmed in his follow up 

assessment of the plaintiff.  Dr, Anderson noted that the plaintiff had continued with 

psychiatric medication, counselling, occupational therapy, and had tried increasing / 

normalizing her activity without any significant improvement in her physical or psychological 

functioning.  Dr. Anderson states “the fact that she has not improved significantly during the 

past one and one-half years, despite appropriate treatment with pharmacotherapy and 

psychotherapy, bodes poorly for her long-term psychiatric prognosis.”  Dr. Anderson further 
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states that “prognosis is poor for patients who have more than one psychiatric diagnosis (i.e. 

comorbidity)” and “Ms. Grabovac presently has found psychiatric diagnoses: MDD, PTSD, GAD, 

and SSD.” 

 

Lay Witness Evidence  

Dejan Posavljak 

174. Dejan Posavljak is a software engineer and has been the plaintiff’s boyfriend for almost 

nine years. The two met at a New Year’s Eve party on January 1, 2013 and instantly hit it off. 

They have been together ever since. 

 

175. Before the Accidents, Mr. Posavljak and the plaintiff enjoyed many of the same things: 

hiking, skiing and snowboarding, travelling, spending time at the beach, watching movies and 

working out in the gym. When Mr. Posavljak began dating the plaintiff, she did not have any 

physical limitations or emotional difficulties that kept her from fully participating in activities. 

 

176. Mr. Posavljak drove the plaintiff to a walk-in clinic following the First Accident. He observed 

that she was shaken up. Over the next few months, he observed the plaintiff’s anxiety with 

respect to driving and complaints of neck and back pain. Their participation in recreational 

activities decreased in 2015. In December 2015, the couple went to New York for a short trip 

and Mr. Posavljak observed the plaintiff struggling to walk long distances, so they elected to 

take the subway or taxis instead of walking. 

 

177. Over the next year, Mr. Posavljak saw a marked improvement in the plaintiff’s injuries. The 

two travelled to Cuba in August of 2016 and the plaintiff was neither physically, nor 

emotionally limited in any capacity. 

 

178. In 2017, the couple began discussing moving in together, which they eventually did in 

September. In their new Kitsilano apartment, the couple split both the housekeeping duties 

and rent evenly. That year, the couple travelled to Bali and the Dominican Republic. 

Additionally, the plaintiff travelled to Texas and California to go surfing and biking. 

 

179. Mr. Posavljak describes the plaintiff in 2017 as the “best she’d ever been”. By this time, 

she was working as a dental hygienist at multiple offices, enjoying her free time with a large 

group of friends, participating in intermural soccer and volleyball, and they were living near 

the beach in Kitsilano. She was happy and healthy.  

 

180. In 2017 and 2018, Mr. Posavljak was in the final year of his undergraduate degree at this 

time and planned to propose upon graduation.  They anticipated that Mr. Posavljak would take 
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a job with Facebook in the United States and the plaintiff would join him when she completed 

the US board exams to work as a dental hygienist.  Their plan was to live, work, and raise a 

family together, first in Seattle then potentially in California. The job market and work 

opportunities available to Mr. Posavljak are much better in the United States and the plaintiff 

could earn more working as a dental hygienist in the US. 

 

181. In the time leading up to the Second Accident, Mr. Posavljak confirms the plaintiff was 

healthy, driving without restriction, and happy. 

 

182. After the Second Accident, Mr. Posavljak first saw the plaintiff when she was discharged 

from the hospital and brought back to her parent’s house. In the following weeks, the plaintiff 

stayed at her parents’ house and needed help with everything from eating, to using the 

washroom to simply moving between rooms. She was in immense pain and completely broken. 

 

183. When the plaintiff returned to the Kitsilano apartment with Mr. Posavljak, their roles 

flipped. Mr. Posavljak became solely responsible for all of the cooking and cleaning and even 

helped her shave her legs.  

 

184. In May of 2018, Mr. Posavljak travelled to Europe. The plaintiff could not join him because 

of her injuries.   The plaintiff moved back in with her parents. 

 

185. Throughout 2019, Mr. Posavljak noticed small improvements in the plaintiff’s physical 

limitations. For instance, she no longer needed to use a cane following her first trip to the 

rehabilitation hospital in Serbia in the fall. 

 

186. Due to the Covid-19 pandemic, Mr. Posavljak returned to live in Vancouver in March 2020 

and moved into the Grabovac family home so he could be with the plaintiff. Mr. Posavljak 

returned to Seattle in January 2021 for four months.  In May 2021, Mr. Posavljak received a 

promotion that allowed him to return to Vancouver and work from home.  Mr. Posavljak 

explained that he makes significantly less money working in Vancouver and that his 

opportunities are in the US.   

 

187. In May 2021, the couple eventually moved back in together into an apartment in Burnaby. 

Mr. Posavljak observed the plaintiff’s biggest issues being significant fatigue in the mornings, 

a lot of napping, anxiety and stress about her future, being dependent on her parents and Mr. 

Posavljak and not being able to work or participate in the activities that she used to. 

 

188. Mr. Posavljak explained that on a bad day, the plaintiff will be fatigued and struggle to get 

up in the mornings. She will have high anxiety and stress levels. She will not be able to do much 

of anything and will need to take several naps. On these days, the plaintiff is depressed and 

anxious. On a good day, the plaintiff wakes up earlier and is able to take their small dog for a 
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walk and attend treatment appointments. She is maybe able to contribute to some tasks 

around the house, such as laundry. Generally, Mr. Posavljak is responsible for all of the cooking 

and most of the housekeeping for himself and the plaintiff.  

 

189. Mr. Posavljak testified that the plaintiff is now able to drive short distances. When the 

couple looked at cars to purchase recently, the plaintiff was pretty terrified, but she manages. 

 

190. Mr. Posavljak still plans to marry the plaintiff but has significant concerns for their future.  

He is not sure how they can move to the US given that her support system and treatment 

providers in the Lower Mainland.  Mr. Posavljak is concerned about the lack of universal basic 

healthcare coverage in the United States and that her medical care and treatment would place 

a significant financial burden on the couple.  Mr. Posavljak explained that he will be much 

busier in his career if they move to the US, and she will need help with the things that he is 

currently doing for her such as cooking, cleaning, driving longer distances, and groceries. 

Posavljak hopes they will have children in the future, but feels the plaintiff will need significant 

help to fulfill this dream.   

 

Sagar Memon 

191. Sagar Memon is a lawyer at Osler, Hoskin & Harcourt and first met the plaintiff in the 

summer of 2017 when they played on the same intermural soccer team: the Millennial Falcons. 

Despite her lack of skill as a soccer player, the plaintiff gave her full effort every game and ran 

as fast as she could. 

 

192. Outside of soccer, Mr. Memon and the plaintiff quickly became friends and often went 

hiking or out to bars with their friends every few weeks. The plaintiff was always eager to 

participate in new activities and meet new people.  

 

193. Mr. Memon confirms the plaintiff had no physical issues or limitations before the Second 

Accident.  Mr. Memon confirms the plaintiff did not seem depressed or anxious before the 

Second Accident.    

 

194. Within a couple of weeks of the Second Accident, Mr. Memon saw the plaintiff and 

observed that she was in significant pain and distress, she was using a cane and complaining 

of pain in her back, shoulders and neck. She was considerably limited in her functioning. 

 

195. In May of 2018, Mr. Memon organized a trip to Penticton over the long weekend for his 

birthday. On this trip, the plaintiff tried to stay in high spirits, but had significant difficulty doing 

anything during this trip.  She was using a cane and couldn’t walk for long periods of time and 

required frequent breaks. The plaintiff was dragging one foot on the ground when she walked, 
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eventually degrading the edge of her shoe. The plaintiff’s sister drove her wherever the group 

was headed, or the plaintiff would stay home on her own.  

 

196. In the years since the Second Accident, Mr. Memon and the plaintiff saw each other much 

less frequently as she was no longer able to participate in soccer or any of the physically 

rigorous activities that he and his friends enjoy, such as hiking or kayaking. Eventually, Mr. 

Memon stopped inviting the plaintiff on such activities as she was never able to participate. 

For instance, Mr. Memon, his wife and Dajana Grabovac recently went for a walk along the sea 

wall and did not invite the plaintiff because he knew she would not be able to do the long walk. 

At times, she appears to be improving and other times, she will be back to her baseline. 

 

197. Most recently, Mr. Memon saw the plaintiff at his wedding in August 2021 and confirmed 

the plaintiff remained very disabled from her injuries.  She is no longer the bubbly, energetic 

person that Mr. Memon first met on their soccer team. He will see glimpses of her at times, 

but she now she is sad and frustrated by her limitations. 

 

Kelsey Murray 

198. Kelsey Murray is a dental hygienist and met the plaintiff in July 2015 when they were both 

beginning the dental hygienist program at the Vancouver College of Dental Hygiene. Ms. 

Murray was immediately drawn to the plaintiff. The two had much in common and Ms. Murray 

loved the plaintiff’s bubbly, energetic and generous personality. Ms. Murray and the plaintiff 

remained close throughout the program and afterward.  

 

199. Ms. Murray explained how within their small class, the plaintiff was always helping other 

students and Ms. Murray looked up to the plaintiff’s work ethic and organization. In the clinical 

component of the program, the plaintiff was composed and personable. Ms. Murray observed 

the plaintiff immediately enjoying her studies and looking forward to her career as a dental 

hygienist. Ms. Murray did not observe any physical or emotional limitations preventing her 

from participating and excelling in her studies prior to the First Accident. 

 

200. Ms. Murray saw the plaintiff at school shortly after the First Collison. She observed the 

plaintiff was distraught and crying in front of their teacher. Physically, the plaintiff was 

complaining of a migraine, as well as a stiff neck and back and required breaks from their pre-

clinical class to ease the pain. In the month following the First Collison, the plaintiff was not as 

energetic and had a slower gait. She was not herself. These injuries made doing schoolwork 

more difficult, but the plaintiff did not let it affect her grades. By the end of 2015, the plaintiff 

seemed to have improved slightly. 

 

201. In 2015, Ms. Murray and the plaintiff, travelled to Cuba. Due to the plaintiff’s physical 

limitations, the friends tailored their activities to limit the amount of walking the plaintiff would 
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have to do. Back in Vancouver, Ms. Murray and the plaintiff participated in a 5-kilometer 

charity run: Run for the Cure. the plaintiff was only able to run for a few minutes due to pain 

in her back and they walked the remainder of the race. 

 

202. By 2016, the plaintiff had improved, both physically and emotionally. That year, Ms. Murray 

and the plaintiff took a road trip to Penticton to visit the plaintiff’s sister. There they filled their 

days with boating, tubing and karaoke. The plaintiff was happy and fully participating in all 

activities. That summer, Ms. Murray and the plaintiff also attended the Pemberton Music 

Festival, where they spent 3 nights camping on the ground without good air mattresses. To 

get to their designated camp site from their parked vehicle, the plaintiff had to help carry heavy 

equipment, bags and coolers on an hour and a half walk. 

 

203. Upon writing their exams at the conclusion of the dental hygiene program in January 2017, 

Ms. Murray and the plaintiff travelled to Bali. When they landed in the Philippines, they 

received their exam marks and Ms. Murray could see the excitement in the plaintiff about 

having had passed the difficult exam. The plaintiff was not physically or emotionally limited in 

any way on their trip. She participated in snorkeling, swimming, dancing and a 20 kilometer 

bike ride.  

 

204. The plaintiff discussed being excited to start working right away when she returned to 

Vancouver. Ms. Murray explained that it is common for students leaving the program to ease 

into working full time, first beginning at 3-4 shifts per week to test out different dental offices 

before settling on one to continue with full time. Due to the competitive market for dental 

hygienists, Ms. Murray was able to set her rate of pay immediately following graduation from 

the program. Initially, she was making $40 per hour, escalating quickly to $54 per hour. 

 

205. In a typical day working as a dental hygienist, Ms. Murray sees around 8 patients per day. 

The job is physically demanding and requires that hygienists are able to do repetitive 

movements, carry equipment and reach overhead and underneath. Hygienists must have 

strong fine motor skills to use instruments inside the patient’s mouth precisely without causing 

gum tissue damage. Hygienists must also be of a composed and alert nature so as to make 

patients comfortable during cleanings and procedures and ease any dental anxiety. 

 

206. Ms. Murray testified that the career of a dental hygienist is a flexible one. She explained 

how following working for North Shore Dental Temps she easily secured a full-time position at 

Wall Centre Dental. Ms. Murray was even able to negotiate a higher rate of pay then what was 

initially offered because of the shortage of dental hygienists in the area. At Wall Centre Dental, 

she started at $46 per hour. One year later, Ms. Murray left this position to spend 3 months 

travelling around South America. Upon her return to Canada, the average rate for dental 

hygienists had gone up and she was able to again increase her wage. 
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207. In 2017, Ms. Murray and the plaintiff continued to play intermural soccer together and as 

the only women on the team, they played the entire game because there were no substitutes. 

They also played spike ball and beach volleyball recreationally with friends. 

 

208. Ms. Murray saw the plaintiff one month and half after the Second Accident. She was 

shocked to see the plaintiff using a cane and only walking minimally between places to sit. Her 

mood had drastically shifted from bubbly to sad.  

 

209. Since 2018, Ms. Murray’s friendship with the plaintiff dwindled because the plaintiff was 

no longer able to participate in the outdoor recreation activities that had previously tied them 

together. At the wedding this past summer, Ms. Murray witnessed the plaintiff sitting near the 

dance floor, unable to dance with the rest of their friends. The two friends have stayed in 

touch, but Ms. Murray can tell that the plaintiff is in significant pain and is a completely 

different person than before the Second Accident. 

 

Dr. Yeung 

210. Dr. Yeung is a dentist who employed the plaintiff as a part time dental hygienist between 

December 2017 and February 2018 at Cambie Plaza Dental. He had the opportunity to observe 

the plaintiff and found that she was positively received by patients, so much so that some 

patients specifically requested her. Dr. Yeung described the plaintiff as having a good character 

and fitting in well with the rest of his team. During her employment, she never missed any 

shifts and she was good at her job. 

 

211. During her time working at Dr. Yeung’s office, the plaintiff seemed healthy, she was not 

physically limited in any way, and she did not require any accommodations. Dr. Yeung 

explained that there is no light duty work available in this job. 

 

212. Dr. Yeung was impressed with the plaintiff’s abilities and offered the plaintiff a full-time 

position beginning in March 2018.  Dr. Yeung paid a ‘finder’s fee’ to the temporary agency to 

keep her on full time. The plaintiff accepted the offer and seemed excited. 

 

213. Dr. Yeung explained that the job would likely have started at 4 days per week and increased 

quickly to 5 days per week.  Dr. Yeung has subsequently opened a second dental practice an 

confirms that there are unlimited opportunities for dental hygienists.  Dr. Yeung pays the 

dental hygienists $55 / hr in the second office.  

 

214. The plaintiff called Dr. Yeung immediately following the Second Accident to notify him that 

she would be unable to return to work right away. Dr. Yeung testified that this spoke to her 

character that she was concerned about fulfilling her job duties and making sure that her 

patients were not left untreated. 
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215. Dr. Yeung hired a replacement hygienist to fill the plaintiff’s position. This individual is now 

working full time at a rate of $48 per hour. Dr. Yeung explained that the career of a dental 

hygienist is a flexible one. At his office, he understands and routinely allows for significant 

vacation time when requested. 

 

Dajana Grabovac 

216. Ms. Dajana Grabovac is a dental hygienist and the older sister of the plaintiff. When Ms. 

Grabovac first arrived in Canada, she and the plaintiff did not speak any English. The Grabovac 

family went through significant challenges as new immigrants and this brought their family 

very close, particularly the two sisters. Ms. Grabovac and the plaintiff are best friends. 

 

217. At age 10, Ms. Grabovac was involved in two motor vehicle accidents. She suffered a 

serious injury to her hip in the first accident which occurred when she was hit as a pedestrian. 

Her mother was also injured in this accident. Ms. Grabovac did not recall the plaintiff suffering 

injuries from this accident. Neither she nor the plaintiff were injured in the second accident in 

which they were rear ended.  

 

218. Growing up, both the plaintiff and Ms. Grabovac were involved in several recreational 

activities. Together, they participated in a traditional Serbian folkdance group which 

performed around the world. The plaintiff had no physical limitations which limited her from 

participating in these activities. As a family, the Grabovac’s enjoyed hiking, swimming, biking, 

travelling and taking road trips together.  

 

219. From the time they were children, Ms. Grabovac and the plaintiff were expected to 

contribute to the upkeep of their household. Ms. Grabovac described how hard her parents 

worked to provide for herself and her sister, and they were expected to, in turn, help with 

chores and care for their cat. The family shared these duties between them. 

 

220. Ms. Grabovac chose to attend Dental Hygiene school as she was attracted to the flexibility 

of the job, as well as the short schooling period. After completing the program and passing the 

board exam, Ms. Grabovac began temping at various dental offices in order to get a feel for 

different office environments before applying for full-time positions. Ms. Grabovac testified 

that this is a typical route into the workforce for new graduates of the dental hygiene program. 

She explained the importance of finding the right fit as the job can be a difficult one. In May 

2014, Ms. Grabovac accepted a full-time position in Penticton. 

 

221. While living in Penticton, the plaintiff visited Ms. Grabovac, typically in the summer 

months. Together, they hiked, rented boats, swam, road bikes and went dancing. At this time, 

Ms. Grabovac observed the plaintiff without physical or emotional limitations. 



37 
 

 

222. Ms. Grabovac discussed her career with the plaintiff. She relayed to the plaintiff how much 

she loved her job as a dental hygienist and that she believed it would be a good career for her 

too. In 2015, the plaintiff began the same dental hygiene program at Vancouver College. 

Before the plaintiff embarked into the Dental Hygiene program, the plaintiff and Ms. Grabovac 

travelled to California together to fulfill their dream of learning to surf. The plaintiff had no 

issues participating fully on this trip. 

 

223. At the time of the First Accident, Ms. Grabovac was still living in Penticton. She travelled 

home to see the plaintiff shortly after. She noticed the plaintiff was quieter.  In December 

2016, Ms. Grabovac moved back in with her parents and the plaintiff as she’d grown home sick 

in the Interior. She testified that the plaintiff’s recovery was going well by this point. 

 

224. In 2017, Ms. Grabovac observed the plaintiff participating in many activities such as 

travelling to Bali and Texas, snowboarding, mountain biking, hiking, taking salsa dancing classes 

and spending time with her friends and boyfriend, Mr. Posavljak. 

 

225. In 2018, Ms. Grabovac and the plaintiff began working together at Dr. Fiovento’s dental 

office in Langley. Sometime after they started, the plaintiff had moved to Kitsilano on her own. 

The plaintiff would drive to Coquitlam to meet Ms. Grabovac, and they would take turns driving 

the remaining distance to work. Although they did not particularly enjoy working at this office, 

they both felt a sense of responsibility to complete their scheduled period working there. 

 

226. In the year preceding the Second Accident, Ms. Grabovac testified that the plaintiff had no 

health concerns. 

 

227. At the time of the Second Accident, Ms. Grabovac was driving on Highway 1 between 

Langley and Surrey when the car in front of them spun out, hitting the right front corner of Ms. 

Grabovac’s vehicle. When police arrived on the scene, they brought the plaintiff and Ms. 

Grabovac to a fire hall in Surrey, where they waited for the ambulance to arrive. They were 

transported to Surrey Memorial Hospital with the plaintiff in a cervical spine collar. Ms. 

Grabovac was discharged that night and the plaintiff was kept overnight. 

 

228. When the plaintiff returned home from the hospital the next morning, Ms. Grabovac 

testified that the plaintiff was experiencing severe pain. The medication the hospital gave the 

plaintiff made her vomit, which exacerbated her pain further. Ms. Grabovac and her parents 

had to help the plaintiff to and from the bathroom. The plaintiff was unable to move and 

needed support for everything: sitting up to eat or drink, going to the bathroom and 

showering. Ms. Grabovac didn’t know how to help her sister. 
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229. When the plaintiff elected to return to her apartment in Kitsilano a couple of weeks later, 

Ms. Grabovac observed that the plaintiff was not doing well. In her apartment, the plaintiff still 

required constant care from either Ms. Grabovac, their parents or Mr. Posavljak.  

 

230. In 2018, the plaintiff was forced to return to living at her parent’s house when Mr. Posavljak 

moved to Seattle for work. At this time, Ms. Grabovac was also living in the family home. In 

the first year after the Second Accident, the Ms. Grabovac observed the plaintiff in bad shape. 

She had limited improvement and still required support in almost every facet of her daily life. 

Although Ms. Grabovac was frustrated with the situation her sister was in, she did not feel 

frustration towards her sister. There were times when Ms. Grabovac observed the plaintiff in 

conflict with their parents because of the difficulties of living with her parents as a young adult. 

These conflicts would end with the plaintiff retiring to her bedroom and Ms. Grabovac never 

observed any shouting. 

 

231. In December of 2018, the plaintiff and Ms. Grabovac travelled to Mexico. From the outset, 

the trip did not go well. On the flight to Mexico, the plaintiff was unable to stay comfortable, 

even in seats with extra leg room. She was in tremendous pain. She spent most of the trip in 

her hotel room recovering and crying.  

 

232. In the last year, Ms. Grabovac has not seen any significant change in the plaintiff’s 

functionality. She continues to have chronic pain and fatigue and a tremor. She has significant 

anxiety and depressive symptoms. Nonetheless, she testified that the plaintiff and Mr. 

Posavljak continue to have a strong relationship. 

 

233. Last year, prior to the Covid-19 pandemic, Ms. Grabovac travelled to the Interior and the 

Sunshine Coast with the plaintiff, Mr. Posavljak and a group of friends. In September 2020, 

while in West Kelowna, the plaintiff did not feel well and had to stay home while the rest of 

the group went to wineries. When the plaintiff isn’t able to participate in activities with her 

friends, Ms. Grabovac feels terrible. They do their best to include her and consider her 

limitations, but it is uncomfortable at times. 

 

234. Ms. Grabovac worries about her sister’s future. She is concerned about whether she will 

heal enough to have the life she envisioned for herself. She worries about her ability to work, 

have children and live a life free of pain. 

 

235. Ms. Grabovac is currently working full-time as a dental hygienist. This year, she expects to 

earn $56-58 per hour, working 40 hours per week over 4 days. Her income has increased since 

2019, when she earned $95,539. She testified that her office is flexible with how much holiday 

time she takes in a year. 
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236. Ms. Grabovac has considered working in the US or UK and explains that there are unlimited 

opportunities for dental hygienists to travel and work in other countries.   

 

Rajko Grabovac 

237. Rajko Grabovac is the plaintiff’s father. Mr. Grabovac described the plaintiff as a good 

student growing up. In addition to her regular studies, she attended school to maintain her 

German and Serbian language proficiency. She participated in many activities such as dancing, 

singing, hiking and was very social. Mr. Grabovac testified that he often took them skiing and 

snowboarding in the wintertime. The plaintiff had no emotional difficulties or physical 

limitations in her childhood or teenage years. 

 

238. Mr. Grabovac described coming to Canada in 1999 and the motor vehicle accidents that 

occurred in 2000.  Mr. Grabovac recalls that Dajana and his wife suffered significant injuries 

that required surgery but he does not recall the plaintiff suffering any lasting injuries from 

these accidents.  Mr. Grabovac notes that the plaintiff was able to participate in numerous 

sports and did not complain of any ongoing problems during her adolescence.  

 

239. After high school, Mr. Grabovac was happy to support the plaintiff as she pursued her 

psychology degree at Simon Fraser University – he was very proud. He was also supportive of 

her decision to leave SFU to pursue a career in dental hygiene upon witnessing her sister’s 

success in the field. Mr. Grabovac testified that the plaintiff wanted to use her student loan to 

pay for the dental hygiene program, even though he would have funded it.   

 

240. Following the First Accident, Mr. Grabovac observed the plaintiff having anxiety about 

driving and that she had some physical injuries and was doing everything slow. Mr. Grabovac 

confirms the plaintiff did not snowboard in the winter of 2015 / 2016. 

 

241. Mr. Grabovac testified that in 2017, the plaintiff was doing well. She had finished school 

and had begun working as a dental hygienist. That year, Mr. Grabovac had the opportunity to 

observe the plaintiff on a family trip to Hemlock Mountain. She was able to snowboard without 

any limitations. 

 

242. On the day of the Second Accident, Mr. Grabovac had left work early due to the snow. He 

was trying to reach his daughters to invite them over for dinner when he received a call 

notifying him that they were in the hospital. When Mr. Grabovac first saw the plaintiff in the 

hospital, she was on a stretcher.  

 

243. The next morning, the plaintiff returned to the family home. Mr. Grabovac carried the 

plaintiff to the master bedroom as it had a comfortable bed and an attached bathroom. Mr. 

Grabovac had originally purchased the bed to watch television in, but thought that it would be 
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helpful to the plaintiff given the circumstances. During the next 2-3 weeks, Mr. Grabovac and 

his wife provided significant personal care to the plaintiff. 

 

244. After 2-3 weeks, the plaintiff moved out of the family home and returned to her apartment 

in Kitsilano with Mr. Posavljak. Mr. Grabovac took time off work a few times per week to bring 

the plaintiff to and from treatment appointments. Mr. Grabovac’s wife visited the plaintiff’s 

apartment during this period to provide personal care to the plaintiff after work. 

 

245. The plaintiff lived with Mr. Posavljak until the summer of 2018 and then returned home.   

 

246. From his past experience working as a registered nurse in Bosnia, Mr. Grabovac knew of 

hospitals in Serbia that could provide more intensive and consistent treatment to the plaintiff. 

After much research, Mr. Grabovac spent approximately $20,000 for the plaintiff to attend 

treatment at a specialized hospital in Serbia. He also purchased a business class seat so that 

she could make the 11 hour flight. Mr. Grabovac testified that the plaintiff could not go to 

Serbia alone, so his wife took time off work to accompany her.   

 

247. In May 2019, Mr. Grabovac took 6 weeks off of work to accompany the plaintiff to the 

same hospital in Serbia. While there, Mr. Grabovac was advised by the Chief of the hospital of 

a treatment provider in London who could help the plaintiff. Mr. Grabovac paid for and 

brought the plaintiff to London following this advice. 

 

248. Upon returning from Serbia, Mr. Grabovac helped the plaintiff start to drive again. 

Although she was nervous and crying, she was able to do so. For the next two years, the 

plaintiff lived at the Grabovac family home. Mr. Grabovac testified that physically, she was 

terrible. She was unable to participate in any of the activities that she was before the Second 

Accident. 

 

249. Presently, Mr. Grabovac observes that the plaintiff continues to needs constant assistance 

with personal care and around her home. He worries that she is no longer able to fulfill the big 

plans that she had for herself. 

 

Dr. Tse 

250. Dr. Tse is a psychologist who has been treating the plaintiff since June 2020.  In his report 

to ICBC dated July 14, 2020, Dr. Tse diagnosed Posttraumatic Stress Disorder, Major Depressive 

Disorder and obsessive-compulsive features.  Dr. Tse initially recommended a treatment plan 

consisting of 12 counselling sessions that was focused on evidence based treatments. Since 

the date of his report, he has seen the plaintiff 28 times for counselling sessions.  The cost is 

$225 per hour. 
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251. Dr. Tse explained that his treatments consist of CBT, acceptance and commitment therapy 

and mindfulness-based interventions to address the effect her chronic pain has on her mood.  

 

252. CBT is meant to “help someone understand where thinking process is inaccurate … the 

treatment tries to correct inaccurate thinking or unhealthy behavior for someone to recover 

from dep or anxiety or PTSD.”   

 

253. Acceptance therapy is meant “to help someone understand some of their challenges or 

disabilities may not be fully recovered, help them accept current present condition at same time 

help them to understand personal values, to help them do behavior that can promote those 

values to have more meaningful life despite difficulties.” 

 

254. Mindfulness based interventions are meant to “help someone to develop mindfulness, to 

be present, non-judgmental, bring someone back to be more grounded … Emotional focused 

therapy – help someone understand and process their emotions for someone with psych 

challenges, emotions can be overwhelming, they sometimes suppress and this interferes with 

everyday functioning.” 

 

255. Dr. Tse explained that he has observed very slow and limited progress in her psychological 

condition.   In the past year, Dr. Tse has seen the plaintiff twice per month. He recommends at 

least 24 more sessions. Although he has not seen significant improvement in the plaintiff’s 

condition, he explained that she will require ongoing psychological intervention in order to 

ensure that her mental health does not deteriorate. If her pain increase or she encounters life 

stressors, she will need additional psychological counselling.  

 

Credibility and Reliability 
 

256. The plaintiff’s evidence regarding the sequelae from the two accidents was not challenged 

by the defendants.  They did not call any witnesses to rebut this evidence, they did not rely 

upon any surveillance, and they did not impeach the plaintiff with any inconsistencies in the 

sworn discovery evidence. 

 

257. The plaintiff was cross examined at length regarding her pre-Accident history and the 

injuries she suffered as a small child.  It is not surprising that the plaintiff could not remember 

the progression of her recovery when she was 5 years old.  The plaintiff candidly acknowledged 

that she may have suffered soft tissue injuries and emotional issues in those accidents, but she 

did not recall any significant restriction or limitation in her activities.  The lay witnesses, Ms. 

Dajana Grabovac and Mr. Grabovac, similarly did not recall the plaintiff suffering any significant 
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injuries in the early accidents, and they confirmed the plaintiff was fully functional and played 

numerous sports without restriction. 

 

258. Ultimately, these early injuries are a “red-herring” because the plaintiff was fully recovered 

from any physical issues by 2017.  As Dr. Okorie noted about the report of pre-existing chronic 

back pain, ““in my mind, it wasn’t important” because “she was better in 2017”. 

 

259. At various times, the defendants suggested there were inconsistencies between the 

plaintiff’s evidence and the clinical records.  This issue was recently addressed in Gill v 

Dhaliwal, 2021 BCSC 1562, in which Madam Justice Duncan concluded that inconsistencies in 

the plaintiff’s reporting to treatment providers did not undermine, in any significant way, the 

factual basis of the plaintiff’s claim that he had suffered physical injuries as a result of the 

accident. 

 

[176]     To the extent that there are inconsistencies in what the plaintiff reported to 

treatment providers, I am not satisfied they undermine, in any significant way, the factual 

basis of the plaintiff’s case that he suffered a back injury (and to a lesser degree neck 

pain) as a result of the accident. 

 

[177]     To the extent that the defendants rely on the inconsistencies to advance a claim 

that another diagnostic conclusion is available to me, in the absence of a defence expert, 

this is wrong in law. I note the comments of Mr. Justice Smith in Edmondson v. Payer, 

2011 BCSC 118: 

 

[34]      The difficulty with statements in clinical records is that, because they are 

only a brief summary or paraphrase, there is no record of anything else that may 

have been said and which might in some way explain, expand upon or qualify a 

particular doctor’s note. The plaintiff will usually have no specific recollection of 

what was said and, when shown the record on cross-examination, can rarely do 

more than agree that he or she must have said what the doctor wrote. 

 

[35]      Further difficulties arise when a number of clinical records made over a 

lengthy period are being considered. Inconsistencies are almost inevitable because 

few people, when asked to describe their condition on numerous occasions, will 

use exactly the same words or emphasis each time. As Parrett J. said in Burke-

Pietramala v. Samad, 2004 BCSC 470, at paragraph 104: 

 

...the reports are those of a layperson going through a traumatic and difficult time 

and one for which she is seeing little, if any, hope for improvement. Secondly, the 

histories are those recorded by different doctors who may well have had different 

perspectives and different perceptions of what is important. ... I find little 
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surprising in the variations of the plaintiff's history in this case, particularly given 

the human tendency to reconsider, review and summarize history in light of new 

information. 

 

[36]      While the content of a clinical record may be evidence for some purposes, 

the absence of a record is not, in itself, evidence of anything. For example, the 

absence of reference to a symptom in a doctor’s notes of a particular visit cannot 

be the sole basis for any inference about the existence or non-existence of that 

symptom. At most, it indicates only that it was not the focus of discussion on that 

occasion. 

 

[37]      The same applies to a complete absence of a clinical record. Except in 

severe or catastrophic cases, the injury at issue is not the only thing of 

consequence in the plaintiff’s life. There certainly may be cases where a plaintiff’s 

description of his or her symptoms is clearly inconsistent with a failure to seek 

medical attention, permitting the court to draw adverse conclusions about the 

plaintiff’s credibility. But a plaintiff whose condition neither deteriorates nor 

improves is not obliged to constantly bother busy doctors with reports that 

nothing has changed, particularly if the plaintiff has no reason to expect the 

doctors will be able to offer any new or different treatment. Similarly, a plaintiff 

who seeks medical attention for unrelated conditions is not obliged to recount the 

history of the accident and resulting injury to a doctor who is not being asked to 

treat that injury and has no reason to be interested in it. 

 

… 

 

[39]      Clinical records may provide the assumed facts on which an expert may 

offer an opinion, including diagnosis. For example, statements made by the 

plaintiff and recorded in clinical records at various times may be relied on by a 

defence expert in concluding that the plaintiff’s current symptoms are the result of 

a condition that pre-dated the accident. That does not mean that the court can 

itself use clinical records to arrive at a medical diagnosis in the absence of expert 

opinion. 

 

[178]     The balance of the plaintiff’s lay witnesses were not challenged on their 

motivation or recollections. While they were friends and family of the plaintiff and 

obviously concerned for his wellbeing, I am satisfied they were truthful and accurate in 

their evidence. 
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260. Applied to the present case, the plaintiff was a good historian and she has been forthright 

and sincere in her evidence.  Whether on direct or cross examination, the plaintiff’s demeanor 

and willingness to answer questions was consistent. This was confirmed by the various medical 

experts who testified that the plaintiff was truthful and honest in her answers and they did not 

find any inconsistencies between her self-report and the clinical records. 

 

261. The collateral evidence from the lay witnesses confirmed the plaintiff’s level of functioning 

before and after the Collisions.  This was not disputed or challenged by the defendants. 

 

262. The defendants did not call any expert evidence to suggest that the plaintiff’s pre-existing 

health issues were going to cause problems in the future.  The defendants did not call any 

expert evidence to challenge the nature and extent of the plaintiff’s injuries in the Accidents. 

 

Causation of Injuries 

263. The plaintiff bears of the onus of proving that the Accidents caused her injuries, harms, 

and losses.  In Resurfice Corp. v Hanke, [2007] 1 SCR 333, the Supreme Court of Canada 

confirmed that “the plaintiff bears the burden of showing that “but for” the negligent act or 

omission of each defendant, the injury would not have occurred.” 

 

264. In Tsalamandris v. MacDonald, 2011 BCSC 1138, Madam Justice Griffin considered the “but 

for” test in the context of assessing medical evidence of injury at paragraph 144: 

Because the “but for” test is to be proved on a balance of probabilities, rather than 

a standard of scientific certainty, great care must be had in assessing medical 

evidence.  The human condition is incredibly complex. The precise biological, 

biochemical or molecular mechanisms causing many medical conditions are often 

not known and may not be known for lifetimes to come, and for the same reason, 

prognosis and treatment is also often not certain. In cases where medical causation 

cannot by its very nature be proven with certainty, medical experts may not be 

comfortable stating a black-and-white opinion as to what “caused” a patient’s 

condition.  Often medical evidence refers to known “risk factors” for medical 

conditions, or a number of causes, precisely because of the expert’s discomfort in 

assigning one “cause” to a complex medical issue. 

265. Griffin J. further articulated the application of the “but for” test in the context of a complex 

medical case and stated: 

It is important for the court to keep in mind that all that is required to determine 

these complex medical issues in the context of causation is for the plaintiff to prove 

what is more likely than not.  This is what is meant by the “but for” test: it is more 
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likely than not, that without the tort, the injury or medical condition would not have 

happened. 

266. The “but for” test for proving causation was addressed by the Supreme Court of Canada in 

Clements v Clements, [2012] 2 SCR 181 as follows at paragraphs 9: 

The “but for” causation test must be applied in a robust common-sense fashion.  

There is no need for scientific evidence of the precise contribution the defendant’s 

negligence made to the injury.   

267. The plaintiff was 20 years of age at the time of the First Accident.   

 

268. At that time, the plaintiff was attending school full-time (40 hours per week), she was 

engaged in various sporting activities such as hiking, biking, snowboarding, and going to the 

gym; and she travelled extensively with friends and family.  The plaintiff was physically healthy 

and had no limitations or restrictions.   

 

269. At that time, the plaintiff acknowledges that she had some residual driving anxiety but this 

did not cause her any concern, she did not seek treatment (counselling), and she did not 

require medication.   

 

270. Dr. Anderson and Dr. Okorie confirm that plaintiff pre-accidents symptoms of anxiety and 

depression were intermittent, mild, and would not meet the criteria for any psychiatric 

diagnosis.  As Dr. Okorie noted in his evidence at trial – “in my mind, it wasn’t important.”  

 

271. The medical evidence in this case showed that the First Accident caused soft tissue injuries 

to the plaintiff’s neck, back, and shoulders, headaches, fatigue, problems with memory and 

concentration, depression and anxiety. The plaintiff diligently attended chiropractic 

treatment, physiotherapy, and counselling; she started taking an anti-depressant medication; 

and her injuries improved over time.    

 

272. Despite these injuries, the plaintiff continued with the dental hygienist program and 

graduated in 2017 with honours.  In that year, she travelled extensively, resumed all of her 

sporting activities and took up soccer and volleyball, she was working and earning money, she 

moved into her own apartment, and she was now able to driving on the highways without 

anxiety.  The plaintiff described this as the best year of her life - she felt perfectly healthy both 

physically and psychologically.    

 

273. The medical evidence in this case showed that the Second Accident caused 

musculoskeletal injuries to the plaintiff’s neck, shoulders, and back; sensorimotor symptoms 

affecting her right upper extremity (numbness, weakness and hand tremor); sensorimotor 
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symptoms into her legs; headaches; fatigue and insomnia; and problems with memory and 

concentration.  The plaintiff’s injuries progressed over time into a chronic pain condition.  The 

Accidents also caused psychiatric injuries that include a major depressive disorder, somatic 

symptom disorder, post traumatic stress disorder, and generalised anxiety disorder.  

 

274. The plaintiff and lay witnesses confirmed that the plaintiff’s function completely changed 

after the Second Accident – she could not work, she required ongoing care and assistance, she 

lost her independence and had to move home, she became depressed and anxious as the 

reality of her situation set in.    

 

275. The defendants did not call any medical evidence to rebut the issues of causation, 

diagnosis, prognosis, or disability arising from the Accidents.  The defendants did not call any 

lay evidence to challenge the nature or extent of the plaintiff’s injuries arising from the 

Accidents.  The defendants did not impeach the plaintiff with any of her sworn testimony in 

the examination for discovery.  The defendants conducted surveillance and did not rely upon 

this evidence at trial.   

 

276. The pre-accident complaints are a red herring with respect to the issue of causation.  The 

defendants led no evidence to suggest that plaintiff would have suffered any impairment or 

disability absent the Accidents.  The only evidence before the court is that the Accidents 

caused a massive and devastating series of medical conditions, functional decline, and pain 

and suffering that did not exist before.  

 

Indivisibility of Injuries 

277. The plaintiff submits that the injuries sustained in the Accidents are indivisible and the 

defendants are jointly and severally liable for the plaintiff’s damages.   

 

278. The plaintiff’s physical and psychological injuries in the First Accident made her vulnerable 

to the devastating injuries she sustained in the Second Accident.  As noted by Dr. Okorie, the 

plaintiff’s psychological symptoms had gone into remission (which does not mean they went 

away) as a result of treatment and ongoing medication. However, the history of a major 

depressive disorder, PTSD, and OCD from the First Accident made her more vulnerable to the 

serious injuries she sustained in the Second Accident.  Dr. Okorie likened the injuries in the 

First Accident to “tinder that was set on fire” by the Second Accident.  Dr. Okorie concluded 

that “her emotional disorders were caused by her subject MVAs.”   

 

279. It is well recognized in the authorities that divisible injuries are those that are capable of 

being separated out and having their damages assessed independently, whereas indivisible 
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injuries are those that cannot be separated or have liability attributed to the constituent 

causes (Bradley v. Groves, 2010 BCCA 361). 

 

280. In Bradley, the principles with respect to indivisible injuries and joint tortfeasors was set 

out by the Court of Appeal at paras. 32 to 37 as follows: 

 

[32] There can be no question that Athey requires joint and several liability for indivisible 

injuries. Once a trial judge has concluded as a fact that an injury is indivisible, then the 

tortfeasors are jointly liable to the plaintiff.… 

 

[34] … If an injury cannot be divided into distinct parts, then joint liability to the plaintiff 

cannot be apportioned either. It is clear that tortfeasors causing or contributing to a single, 

indivisible injury are jointly liable to the plaintiff. This in no way restricts the tortfeasors’ 

right to apportionment as between themselves under the Negligence Act, but it is a matter 

of indifference to the plaintiff, who may claim the entire amount from any defendant. … 

 

[37] We are also unable to accept the appellant’s submission that “aggravation” and 

“indivisibility” are qualitatively different, and require different legal approaches. If a trial 

judge finds on the facts of a particular case that subsequent tortious action has merged 

with prior tortious action to create an injury that is not attributable to one particular 

tortfeasor, then a finding of indivisibility is inevitable. That one tort made worse what 

another tort created does not automatically implicate a thin or crumbling skull approach 

(as in Blackwater), if the injuries cannot be distinguished from one another on the facts. 

Those doctrines deal with finding the plaintiff’s original position, not with apportioning 

liability. The first accident remains a cause of the entire indivisible injury suffered by the 

plaintiff under the “but for” approach to causation endorsed by the Supreme Court of 

Canada in Hanke v. Resurface Corp., 2007 SCC 7, [2007] 1 S.C.R. 333 (S.C.C.). As noted by 

McLachlin C.J.C. in that case, showing that there are multiple causes for an injury will not 

excuse any particular tortfeasor found to have caused an injury on a “but-for” test, as “there 

is more than one potential cause in virtually all litigated cases of negligence” (at para. 19). 

It may be that in some cases, earlier injury and later injury to the same region of the body 

are divisible. While it will lie for the trial judge to decide in the circumstances of each case, 

it is difficult to see how the worsening of a single injury could be divided up. 

 

281. The recent court of appeal decision in Neufeldt v. Insurance Corporation of British 

Columbia, 2021 BCCA 327 considered whether the trial judge erred in law in concluding that 

the damages suffered in two motor vehicle accidents are indivisible.  In that case, the plaintiff 

suffered injuries in the first accident that caused pain in his low back, mid back, neck and 

headaches that remained unresolved at the time of the second accident.  The plaintiff suffered 

a mild traumatic brain injury, pain, and depression in the second accident.  The Court of Appeal 

applied a three-part analysis regarding the divisibility of the plaintiff’s injuries and damages. 
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282. Regarding the divisibility of the overlapping pain complaints, the trial judge (at para. 108) 

expressly found that the back and neck injury and ongoing headaches were one indivisible 

injury arising from both accidents. Mr. Justice Wilcox stated as follows: 

 

[68]  A second insult that aggravates an existing injury is frequently and correctly considered 

to contribute to an injury indivisible from the initial injury. As this Court observed in Bradley 

v. Groves, 2010 BCCA 361 at paragraph 37 (cited above). 

 

[69]   The injuries sustained in the first accident had not entirely resolved and were 

aggravated by the second accident. There was support in the evidence and in the law for 

the trial judge’s conclusion that the respondent’s back and neck injuries were indivisible. 

 

[70]   In my view, it was not an error to find the back and neck injury suffered by the 

respondent as a result of the two accidents to be indivisible. 

 

283. Regarding the divisibility of the brain injury in the second collision from the pain 

complaints, the Court explained at paragraphs 73-78 that the trial judge erred in law in failing 

to grapple with the question of whether the mild traumatic brain injury and its symptoms were 

a distinct, divisible injury, for which the first tortfeasor could not be held liable.   

 

284. Finally, regarding the divisibility of damages, the appellant urged the Court to follow 

Lakatos v. Lakatos, 2017 BCSC 1990, a case in which the initial injuries were aggravated by the 

subsequent accident; the trial judge found the injuries to be indivisible, but did not attribute 

any loss of future income earning capacity to the first accident. Mr. Justice Wilcox stated at 

paragraphs 94 and 90 “that result is difficult to reconcile in principle with a finding that there 

is only one injury. … If injuries are truly indivisible, then it will be impossible to attribute specific 

heads of cumulative (post‑second accident) damages to one injury or the other.” 

 

285. Applied to the present case, the medical evidence establishes that the plaintiff’s condition 

is complex and multifaceted. It is a combination of her physical and psychological injuries, 

arising from the First Accident and then aggravated by the Second Accident that causes her 

current avocational and vocational disability. 

 

286. The plaintiff’s physical injuries in the First Accident recovered well.  The plaintiff’s 

psychiatric injuries were in remission and the plaintiff continued to take Celexa for her anxiety 

and depression in the 2 years leading up to the Second Accident.      

 

287. Dr. Anderson diagnosed MDD, PTSD and OCD in the First Accident, and while these 

symptoms were in remission in 2017, they were important factors for explaining why the 

plaintiff’s injuries in the Second Accident have been so severe and devastating.  In Dr. 
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Anderson’s May 15, 2021 report, he states at pages 21-22 that “as a result of the last two 

accidents, Ms. Grabovac’s emotional vulnerability has worsened significantly”.   

 

288. Similarly, Dr. Okorie explained that the plaintiff’s psychiatric symptoms had gone into 

remission as a result of treatment and ongoing medication.  Dr. Okorie explained that 

remission does not mean the absence of symptoms, rather, that the symptoms were not 

causing significant impairment or distress.  Dr. Okorie explained that the plaintiff’s history of a 

MDD, PTSD, and OCD from the First Accident made her more vulnerable to the serious injuries 

she sustained in the Second Accident.  Dr. Okorie likened the injuries in the First Accident to 

“tinder that was set on fire” by the Second Accident.   

 

289. The plaintiff submits that it is impossible to disentangle the role of the First Accident from 

the Second Accident in causing the plaintiff’s chronic pain condition and psychiatric injuries 

(SSD, MDD, and PTSD).  The experts cannot say whether the plaintiff’s injuries would have been 

so severe or disabling if the First Accident had not occurred.  The best explanation from the 

experts is that the plaintiff’s current injuries and symptoms were caused and contributed to 

by both accidents. As such, the defendants in both accidents are fully liable, jointly and 

severally, for losses flowing from the plaintiff’s indivisible injuries. 

 

Damages 

Non-Pecuniary Damages 

290. The plaintiff seeks an award for her non-pecuniary damages arising from the Accidents.  

The assessment of non-pecuniary damages takes into account the well-established factors 

from Stapley v. Hejslet, 2006 BCCA 34 at paragraphs 45-46. An award under this head is 

intended to compensate the plaintiff for pain, suffering, loss of enjoyment of life and loss of 

amenities.  

 

291. Each plaintiff must be assessed individually, though reference to similar cases can be 

helpful. The plaintiff submits that the appropriate range of non-pecuniary damages is 

$200,000 to $250,000.  The plaintiff relies upon the following cases: 

a. In Martin v. Steunenberg, 2021 BCSC 1411, the plaintiff suffered soft tissue injuries to his 

neck, left shoulder, rotator cuff and wrist, as well as lower and mid back in a motor vehicle 

accident. Prior to the accident, the plaintiff maintained and enjoyed a physically rigorous 

career as a firefighter. He had some history with periods of anxiety which did not limit his 

functionality. The plaintiff was involved in a previous accident for which he had effectively 

recovered at the time of the subject accident. Overall, he was happy and enjoyed his life. 

As a result of the accident, he suffered from ongoing headaches and psychological 
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symptoms including depression, somatic symptom disorder and anxiety. He also suffered 

from anxiety specifically related to driving. His injuries have impacted his ability to maintain 

his career as a firefighter. The plaintiff was awarded $210,000 in non-pecuniary damages, 

including loss of housekeeping capacity. 

b. In Steinlauf v. Deol, 2021 BCSC 1118, the 26-year-old plaintiff was seriously injured in a 

motor vehicle accident. Prior to the accident, the young plaintiff lived a life without 

restrictions. He worked as a police officer and was ambitious in his career pursuits. As a 

result of the accident, the life the plaintiff had envisioned for himself was shattered. He has 

ongoing physical and psychological injuries that require multiple daily medications to 

manage his symptoms. He has been left with chronic pain and a heavy limp. He suffered 

from PTSD, anxiety, depression, somatic symptom disorder, disrupted sleep, and cognitive 

issues. His prognosis was guarded as his symptoms have continued for over three and half 

years. There is no chance of him returning to his career as a police officer and was now 

limited to sedentary, administrative duties. The plaintiff was awarded $225,000 in non-

pecuniary damages. 

c. In Fletcher v. Biu, 2020 BCSC 1304 the plaintiff was a 32 year-old women who suffered 

injuries to her back and neck and developed chronic pain, depression, PTSD, and anxiety. 

By the time of trial, her PTSD and depression had remitted, but her anxiety and chronic 

pain remained. She suffered a diminishment in her capacity to work in her chosen career as 

an OT, but was able to work almost full-time though with many absences. She received a 

non-pecuniary award of $200,000. 

d. In Gill v Apeldoorn, 2019 BCSC 798, the plaintiff was 44 years old at the time of the accident 

and suffered soft tissue injuries to his neck, back, and shoulder. These injuries caused 

headaches and referred pain with tingling to his arm. As a result of the accident, he 

developed chronic pain, major depressive disorder with anxiety, and PTSD. At trial, these 

disorders continued to persist nearly four years after the accident and he was never able 

return to work. The Court held that the plaintiff’s psychological injuries have had a 

devastating impact on every aspect of his life. The plaintiff was awarded $200,000 for non-

pecuniary damages. 

292. Applied to the present case, the plaintiff’s injuries are more profound than the injuries 

sustained by the plaintiffs in the decisions above.  The plaintiff is younger, she is unable to 

work, she suffers from daily chronic pain and psychological injuries that impact every aspect 

of her functioning, and the prognosis for any meaningful recovery is poor.   

 

293. The plaintiff summarized the contrast between her life before and after the Accident in the 

IME with Dr. Anderson as follows:  
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“I was so happy before.  I felt very fulfilled. I loved my job, apartment, travelling and friends. 

[…] I wish I’d died in the accident. My life is so hard now. […] It flipped my life upside-down. 

I’m dependent. I have no money. My relationships are strained. I can’t travel. I’ve lost my 

sense of identity. The things that make me happy I don’t care about anymore.  I don’t care 

about anything.  I’ve lost my self-confidence.  My self-worth is down the drain. I don’t care 

as much about my appearance. I’m not wearing any makeup.  I have to wear flat shoes. I 

have to bring a stool to a dance floor now. It’s like my life is over. I feel hopeless. I feel like 

an old lady now. I’m stuck at home. I used to love snowboarding. My pain is so bad all the 

time. People don’t understand. My own sister doesn’t understand how I feel physically and 

emotionally. I’ve lost a lot of friends. I worry my pain will get worse as I get older.” 

294. The Accidents caused physical and psychological injuries which, in combination, have 

fundamentally altered the plaintiff’s quality of life.   

 

295. The plaintiff claims $225,000 as a reasonable award for her non-pecuniary damages. 

 

Past Loss of Income 

296. The plaintiff seeks an award of damages for her past loss of income from the time of the 

Second Accident to present.   

 

297. The assessment of loss for past and future income earning capacity was discussed Madam 

Justice Smith in Grewal v. Naumann, 2017 BCCA 158 as follows: 

 

48        In summary, an assessment of loss of both past and future earning capacity involves 

a consideration of hypothetical events. The plaintiff is not required to prove these 

hypothetical events on a balance of probabilities. A future or hypothetical possibility will be 

taken into consideration as long as it is a real and substantial possibility and not mere 

speculation. If the plaintiff establishes a real and substantial possibility, the Court must then 

determine the measure of damages by assessing the likelihood of the event. Depending on 

the facts of the case, a loss may be quantified either on an earnings approach or on a capital 

asset approach: Perren v. Lalari, 2010 BCCA 140 at para. 32. 

 

49        The assessment of past or future loss requires the court to estimate a pecuniary loss 

by weighing possibilities and probabilities of hypothetical events. The use of economic and 

statistical evidence does not turn the assessment into a calculation but can be a helpful tool 

in determining what is fair and reasonable in the circumstances: Dunbar v. Mendez, 2016 

BCCA 211 at para. 21. 
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298. In the early part of 2018, the plaintiff was working full-time as a dental assistant for Dr. 

Fiorvento and Dr. Yeung.  She worked 3 days per week, at a rate of $41/hour at Dr. Fiorvento’s 

clinic.  She worked 2 days per week, at $43/hour, at Dr. Yeung’s clinic.   

 

299. Between January 1, 2018 and February 23, 2018, the plaintiff earned $13,500.  This 

corresponds to $1,930 per week in wages.  Assuming she worked 50 weeks at this rate she 

would have earned $96,500 in 2018. This amount corresponds with Ms. Dajana Grabovac’s 

annual earnings of $95,539. 

 

300. Dr. Yeung testified that the plaintiff was set to start working with him in March 2018 in a 

full-time permanent position starting at 4 days per week and building to 5 days.  Dr. Yeung 

testified that he hired another dental hygienist into this position and she is paid $48/hour and 

works full-time five days per week.  Dr. Yeung also testified that he has another dental clinic in 

North Vancouver and he pays $55/hr for dental hygienists working at that clinic.   

 

301. Dr. Yeung’s evidence regarding opportunities and wages for dental hygienists is consistent 

with the evidence of Ms. Dajana Grabovac and Ms. Kyla Murray.  In 2019, Ms. Grabovac earned 

$95,539 as a dental hygienist working at Lougheed Family Dental (Coquitlam).  Currently, Ms. 

Grabovac’s pay has increased to $56/hr and she is working 40 hours per week over four days 

(approximately $115,000).   

 

302. At the time of the Accident, the plaintiff was at the very beginning of her career as a dental 

hygienist. But for the Second Accident, the plaintiff would have continued working full time as 

a dental hygienist and her income would have increased over time.    

 

303. The more interesting issue is that the plaintiff intended to write the US Board exams and 

move to the United States in 2019 to live with Mr. Pasavljak.  The plaintiff stated that she 

intended to work full-time in the US as a dental hygienist.  Ms. Murray and Ms. Grabovac 

testified that the opportunities for dental hygienists are even greater in the US and they are 

paid $65/hr USD.   

 

304. The plaintiff has not returned to work as a Dental Hygienist since the Second Accident.  The 

medical evidence confirms the plaintiff has been totally disabled from working as a dental 

hygienist since the Second Accident.  The defendants led no evidence to challenge the 

plaintiff’s disability since the Second Accident. 

 

305.  The best evidence regarding the plaintiff’s capacity and opportunity to earn income in is 

found in the person that replaced the plaintiff at Dr. Yeung’s clinic. If we assume that the 

plaintiff would have earned $48 per hour, and worked 8.25 hours per day, 5 days per week, 

and 50 weeks per year, the plaintiff would have been earning $99,000 per year.  This is 

consistent with the earnings of Ms. Grabovac and Ms. Murray in 2019.   
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306. This estimate does not account for the evidence that the plaintiff would likely have been 

working in the United States by 2019. Ms. Murray and Ms. Grabovac’s evidence is that the 

hourly wage in the U.S. is closer to $65 dollars per hour (approximately $134,000 per year in 

US funds).  In addition, the plaintiff would have benefited from lower taxes and the high rate 

of exchange of the US dollar.  Ms. Murray testified that it is “pretty easy” to qualify to practice 

as a dental hygienist in California – you simply need a working Visa and to pass the licensing 

exam. 

 

307. Taking into account the positive contingencies (that the plaintiff would be working in the 

US and earning significantly more money) and negative contingencies (that the plaintiff would 

have taken time off for holidays and travel), a reasonable estimate of the plaintiff’s annual 

wage loss from March 2018 to present is $110,000 per year.  

 

308. It has been 3.5 years since the Second Accident.  The plaintiff has not earned any income 

as a dental hygienist in that time.  The plaintiff claims $350,000 in gross past wage loss for this 

period.  Applicable deductions for taxes has to be applied to the gross award of past wage loss.   

 

Future Loss of Income Earning Capacity 

309. The plaintiff seeks an award of damages for her future loss of income earning capacity from 

the time of the trial to age 65.   

 

310. The plaintiff must establish a realistic and substantial possibility that she will suffer a future 

pecuniary loss as a result of the injuries she sustained in the Accidents: Perren v. Lalari, 2010 

BCCA 140; Clark v. Kouba, 2014 BCCA 50 at para. 33. 

 

311. The medical experts agree that the plaintiff suffers ongoing vocational disability. Dr. 

Anderson opines that she is not competitively employable. Drs. Parhar and Hirsh concur that 

the plaintiff’s injuries completely preclude her from resuming work as a dental hygienist, or 

employment in any capacity.  The functional capacity evaluation confirmed the plaintiff is 

unable to work as a dental hygienist and is competitively unemployable.  The medical experts 

agree that the plaintiff has a poor prognosis for any meaningful recovery.    

 

312. The Defendants did not lead any evidence from collateral witnesses or medical experts 

that challenged the plaintiff’s ongoing vocational disability.   

 

313. It has been 3.5 years since the Second Accident and the plaintiff has not worked as a dental 

hygienist in that time.  It is clear that there is a real and substantial possibility the plaintiff will 

suffer a future pecuniary loss to earn income in her chosen profession. 
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314. It is well recognized in the authorities that the assessment of a claim for loss of income 

earning capacity is imprecise, and requires an assessment as opposed to a calculation. 

 

315. There are two approaches used to assess the award for this head of damage, the earnings 

approach or capital asset approach: Brown v. Golaiy (1985), 26 B.C.L.R. (3d) 353, [1985] B.C.J. 

No. 31 (S.C.); Pallos v. Insurance Corp. of British Columbia, [1995] 3 W.W.R. 728, 100 B.C.L.R. 

(2d) 260 (C.A.). 

 

316. Both approaches assess the impact of the loss of capacity to the plaintiff considering the 

likely future of the plaintiff’s working life absent the Accidents. In either case, the assessment 

is not a mathematical calculation, although, mathematical aids can be used in the analysis: 

Gregory v. Insurance Corporation of British Columbia, 2011 BCCA 144 at para. 32; Parypa v. 

Wickware, 1999 BCCA 88 at para. 36; Jurczak v. Mauro, 2013 BCCA 507 at para. 37. 

 

317. The plaintiff submits this is a case where the capital asset approach is the most appropriate 

measure for her loss of future earning capacity. As the Court of Appeal noted in Parypa: 

 

[29]      One of the fundamental principles of tort law is that, to the extent a monetary award 

can accomplish it, the plaintiff should be placed in the same position he or she would have been 

in had the accident not occurred, but not more. 

 

[30]      An award for loss of earning capacity is based on the recognition that a plaintiff's 

capacity to earn income is an asset which has been taken away. In Andrews v. Grand & Toy 

Alberta Ltd., [1978] 2 S.C.R. 229 at 251, Dickson J., as he then was, said: “We must now gaze 

more deeply into the crystal ball. What sort of a career would the accident victim have had? 

What were his prospects and potential prior to the accident? It is not loss of earnings but, 

rather, loss of earning capacity for which compensation must be made:... A capital asset has 

been lost: what was its value?” 

 

318. The loss of earning capacity is determined “by comparing what the plaintiff would have 

earned had she not been injured with what she will earn in his injured state”, per McLachlin J. 

as she then was in Milina v. Bartsch (1985), 49 B.C.L.R. (2d) 33 (S.C.) (app. dismissed (1987), 

49 B.C.L.R. (2d) 99). 

 

319. The starting point for the plaintiff’s claim for loss of earning capacity is that, absent the 

Second Accident, she would have continued working as a dental hygienist in a full-time 

capacity to the age of 65, only taking time off for maternity leave.  Accordingly, by now, she 

would have had about four years experience in her profession.   
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320. Based on the testimony of Dr. Yeung, Ms. Dajana Grabovac and Ms. Murray, as a dental 

hygienist, had the plaintiff remained in Vancouver, British Columbia, she would be earning 

somewhere between $48.00 and $58.00 per hour (average is approximately $52.00 per hour).  

Had the plaintiff moved to the United States, she would be earning $65.00 USD per hour and 

she would be benefiting from the lower taxes and higher exchange rates. 

 

321. The plaintiff has not worked since the Second Accident.  Despite extensive treatment, 

including working with an occupational therapist for the last two years, the plaintiff continues 

to suffer significant ongoing pain and limitations and there has been no meaningful 

improvement over the last year. 

 

322. All of the medial experts agree that the plaintiff remains totally disabled from working as a 

dental hygienist.  All of the medical experts agree the prognosis for meaningful recovery is 

poor.  The best-case scenario is that the plaintiff improves sufficiently to work part-time for an 

accommodating employer in an environment that does not aggravate her symptoms.  

 

323. The issue we anticipate is whether the plaintiff has any residual capacity to work (even part 

time) when she has children.  The functional capacity and future cost of care reports confirm 

the plaintiff has limited physical capacity, she is competitively unemployable, and she will 

require significant assistance when she has children.  We anticipate that the plaintiff’s limited 

remaining capacity will be fully occupied with the care of her children.  Finally, from a 

psychiatric perspective, Dr. Anderson and Dr. Okorie explain that the plaintiff will be forever 

vulnerable to daily stressors that further compromise her functioning. It is difficult to 

anticipate a greater stressor than having children.   

 

324. Looking forward, the plaintiff anticipates that she and Mr. Posavliak will have a future 

together.  The plaintiff has always wanted to have two children and her biggest concern is how 

will she manage the increased burden of having children, along side her ongoing disability and 

limitations.  The plaintiff’s present level of functioning is predicated upon a fine balance that 

requires flexibility to take breaks as needed, attended various treatment and therapy, and the 

ability to rest and recover at home. With children, the plaintiff will require significant 

assistance and she will not have any residual capacity to work. 

 

325. In light of the plaintiff’s qualifications as a dental hygienist and her history of earnings, she 

has quantified her claim for loss of earning capacity with reference to three different scenarios 

using the earnings approach, as follows: 
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a. Scenario A: Loss of Ability to Work as a Dental Hygienist in United States 

Estimated loss of $155,000 cdn per year to the age of 65 = $4,500,000 

 Assuming the plaintiff would earn $82.00 CDN per hour ($65.00 USD) working 
40 hours per week x 48 weeks per year = $157,440 per year ($155,000 
rounded). 

 Using Mr. Pivnenko’s income loss multipliers to the age of 65, $155,000/1000 
x $28,940 = $4,485,700. 

b. Scenario B: Loss of Ability to Work as a Dental Hygienist in Vancouver, British 
Columbia 

Estimated loss of $100,000 per year to the age of 65 = $2,900,000 

 Assuming the plaintiff would earn $52.00 per hour working 40 hours per week 
x 48 weeks per year = $99,840 per year ($100,000 rounded). 

 Using Mr. Pivnenko’s income loss multipliers to the age of 65, $100,000/1000 
x $28,940 = $2,894,000 

c. Scenario C: Scenario A or B Less Any Nominal Residual Capacity (10 hours per 
week) 
 

Ability to Earn $10,000 per year to the age of 65 = $130,230 (residual capacity) 

 

 Assuming the plaintiff obtains a health science job earning $20.00 per hour 
working 10 hours per week x 48 weeks per year = $9.600 per year ($10,000 
rounded). 

 Using Mr. Pivnenko’s income loss multipliers to the age of 65, $10,000/1000 x 
$28,940 = $289,400 

326. The law requires that both positive and negative contingencies be taken into account in 

measuring damages for future loss of income earning capacity. To be considered, a 

contingency must not be speculative. 

 

327. Negative contingencies to be considered in the analysis of the plaintiff’s claim for loss of 

earning capacity include time off from work to have children (the plaintiff said that she would 

have taken one year off from work for each child) and that she may have had brief periods of 

time off from work unrelated to any injuries in the Accidents (extended holidays, sick kids, 
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general health issues).  We have endeavoured to accommodate for these contingencies by 

anticipating the plaintiff would have worked 48 weeks rather than 50 weeks per year. 

 

328. Positive contingencies to be considered in the analysis of the plaintiff’s claim for loss of 

earning capacity include that her rate of pay would likely increase over the years, particularly 

if she was working in the US. 

 

329. In any scenario, the plaintiff’s vocational impairment has caused substantial financial 

losses. Even if the plaintiff were to have some residual capacity to earn income at the hours 

she is currently volunteering and studying (10 hours per week), this income to the age of 65 is 

nominal in the context of her pre-Accident earnings capacity.   

 

330. The future loss of earning capacity ranges from approximately $3,000,000 to $4,500,000 

and any potential residual capacity is nominal.  Considering the foregoing contingencies, the 

plaintiff claims $3,500,000 for future loss of earning capacity.  

 

 

Cost of Future Care 

331. The plaintiff seeks an award of damages for her cost of future care that is required to 

mitigate the plaintiff’s injuries.   

 

332. A plaintiff is entitled to compensation for costs of future care for the harm caused by the 

defendant's negligence. These costs are based on what is reasonably necessary to restore the 

plaintiff to his or her pre-accident condition, according to the medical evidence, and to 

preserve and promote the plaintiff's physical and mental health: Gignac v Rozylo, 2012 BCCA 

351 at paras. 29-30, citing Milina v Bartsch (1985), 49 BCLR (2d) 33 (BCSC). 

 

333. The legal principles regarding the costs of future care were summarized by Mr. Justice 

Voith in Brewster v Li, 2013 BCSC 774 at paragraph 157 as follows: “The test for determining 

the appropriate award for the cost of future care is an objective one based on medical evidence. 

For an award of future care: 1) there must be a medical justification for claims for costs of 

future care; and 2) the claims must be reasonable.”  Mr. Justice Voith further explained at 

paragraph 158 that the following additional legal principles govern an award of future care 

costs: 

 

a)       Awards for costs of future care must be reasonable, both in the sense of being 

medically required and in the sense of being costs that, on the evidence, the plaintiff will be 

likely to incur; see Loeppky v. Insurance Corporation of British Columbia, 2012 BCSC 7 at 

para.109. 

 

https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2028435614&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2028435614&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1985197447&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=2030485272&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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b)       The weight to be given to an opinion on future care will depend on the extent to which 

recommendations for items like psychological counselling and physiotherapy are supported 

by the evidence of experts within the relevant field of expertise: see, for example, Frers v. 

De Moulin, 2002 BCSC 408 at para. 191, 1 B.C.L.R. (4th) 131; and O’Connell v. Yung, 2010 

BCSC 1764 at para. 98, costs of future care award varied on appeal 2012 BCCA 57; the trial 

judge erred in concluding that “future care costs are payable whether or not they may be 

incurred in the future” (para. 68). 

 

c)       An award of future care costs should be reasonable and the award must be moderate 

and fair to both parties; see Andrews v. Grand & Toy Alberta Ltd., [1978] 2 S.C.R. 229 at 

241 – 242. 

 

d)       Common sense should inform claims for the costs of future care, however much they 

may be recommended by experts in the field; see Penner v. Insurance Corporation of British 

Columbia, 2011 BCCA 135 at para. 13, 17 B.C.L.R. (5th) 244. 

 

e)       In considering any particular item of future care, the test is whether a reasonable 

person of ample means would incur the expense; see Brennan v. Singh, 1999 CanLII 6932 

at para. 78, [1999] B.C.J. No. 520 (S.C.). 

 

334. The plaintiff has been diligent in following the recommendations for her symptoms, both 

physical and emotional. She continues to attend for massage therapy, physiotherapy and 

psychological counselling. She also continues to take prescribed medication. The general 

medical consensus is that the plaintiff should continue with treatment for the purposes of 

management, particularly psychological treatment. 

 

335. Dr. Anderson recommends long-term treatment with anti-depressant medication, 

including a trial of nortriptyline at night, and long-term therapy with her treating psychologist, 

Dr. Tse. also recommends a supervised exercise program under a kinesiologist, couples 

counselling, an occupational therapy assessment and a vocational assessment. 

 

336. In his report, Dr. Anderson stated that the plaintiff may have difficulties with childcare in 

the future. He deferred to an occupational therapist to determine whether childcare 

assistance would be necessary. Mr. Shew, an occupational therapist, performed a functional 

capacity evaluation and found that the plaintiff required childcare assistance. He based this 

opinion on the plaintiff’s prognosis, physical and psychological limitations, and his evaluation. 

 

337. Dr. Okorie’s recommendations are largely in line with Dr. Anderson’s. He recommends 

ongoing use of psychiatric medication, a functional assessment, rehabilitation treatment and 

an activation program. He also recommends cognitive behavioural therapy.  
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338. Mr. Shew made further recommendations. He testified that, in his experience with chronic 

pain, additional treatments are beneficial in managing flare up of symptoms. At trial, he stated 

that treatment, such as physiotherapy and massage therapy, can keep a patient functional at 

a certain level. Dr. Shew also opined that the plaintiff will likely require some ergonomic 

equipment following an ergonomic assessment of her work.  

 

339. The plaintiff’s history of using medical and paramedical services to manage her symptoms 

in the past illustrates that she will likely utilize the services recommended by the various 

treating and expert medical professionals. Moreover, in direct examination, the plaintiff 

testified that she would want to maintain where she is currently at by following the treatment 

recommendations. To date, she has not expressed any refusal to pursue treatments that have 

been recommend by her treating physician, Dr. Parhar. 

 

340. Mr. Shew provided a report that analyzed the cost of recommendations made by the 

various medical experts in this case. Mr. Shew was the only occupational therapist to attend 

at trial and give evidence regarding the cost of the plaintiff’s care needs, both now and in the 

future 

 

341. The following table summarizes Mr. Shew’s cost analysis of recommended treatment, 

medication and equipment: 

Initial Costs 

Item 
 

Cost Frequency / Duration Total (inc. tax) 

Kinesiologist $70-$75/hr 14-18 sessions $1,029-$1,418 

Home exercise 
equipment 

$150-$200 Once (+ replacement cost) $150-$200 

Physiotherapy $75-$85/hr 16-18 sessions $1,200-$1,530 

Occupational 
therapy 

$118/hr 12-14 sessions $1,487-$1,735 

Counselling $195-$200/session 20 sessions $3,900-$4,000 

Couples 
counselling 

$200/hr 12 1-hr sessions (estimate) $2,400 

Chronic pain 
clinic 

$13,600 per 
program 

Once  

Functional 
capacity 
evaluation 

$118/hr 16-23 hrs $1,982-$2,849 

Vocational 
assessment 

$1,200-$1,800 Once $1,200-$1,890 

Vocational 
counselling 

$105/hr 12 1-hr sessions (estimate) $1,260 



60 
 

Ergonomic 
assessment 

$118/hr 2-3 hrs $248-$372 
 

Ergonomic 
equipment 

$700-$1,000 Once (+ replacement cost) $700-$1,000 

 
Total: 

   
$15,556-$18,654 

  

Long-term Costs 

Item 
 

Cost Frequency / Duration  Annual Total 

Counselling $195-
$200/session 

8-12 sessions/yr $1,560-$2,400/yr 

Physiotherapy  $75-$85/session 6-12 sessions/yr $450-$1,020/yr 

Massage therapy $60-$115/session 6-12 sessions/yr $378-$1,449/yr 

ES Advil $0.22/tablet 5-6 tabs/2 weeks $28-$33/yr 

Robaxacet $24.99/40 tablets Once a year $26/yr 

Cipralex $0.43-$0.48/tab 7 tabs/week $157-$175/yr 

Bupropion $0.30-$0.34/tab 14 tabs/week $218-$248/yr 

Lyrica $0.30-$0.39/tab 28 tabs/week $437-$568/yr 

Fitness pass $407/yr Once a year $407/yr 

Annual total to 
age 85: 

   
$3,661-$6,326 / yr 

Total to age 85 
(with present 
value): 

   
$125,667-$217,146 

 

 

342. The foregoing calculations account for present value. Mr. Pivnenko in his report provided 

calculations for cost of care multipliers – $34,326 for the remainder of the plaintiff’s life 

expectancy. He provides the average life expectancy for her demographic – 85.4 years.  

 

343. For both the initial and long-term costs of treatment, medication and other forms of 

management recommended by the physicians, the plaintiff’s cost of future care ranges from 

$141,223 to $235,800. 

 

344. The plaintiff testified that she always intended on having 2 children. However, given her 

injuries and prognosis, she will have challenges with childcare and household chores. As she is 

now, she can barely care for herself. The plaintiff testified that she has concerns that she would 

not be able to carry her children, do activities with them or just be the mom that she wants to 

be. 
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345. In his report, Mr. Shew stated: “Due to her physical limitations involving her neck, right 

shoulder/upper body, middle to lower back and hips, Ms.  Grabovac will likely require assistance 

performing the "physical care", "playing/doing hobbies with her children", "looking after 

children, "travel", and "other childcare activities".  Thus, based on this Survey, this is estimated 

at about 16.94 hours/week on the above tasks [(1.12 + 0.64 + 0.19 + 0.27 + 0.20 hours = 2.42 

hours/day) x 7 days].” 

 

346. Mr. Shew stated in his report, and confirmed at trial, that he recommended the plaintiff 

receive 6-8 hours of childcare assistance per day, five days per week – a total of 30-40 hours 

per week. He testified that this amount was based on his experience analyzing functional 

capacity and cost of care. In his cross-examination, Mr. Shew was firm in his evidence that his 

recommendation of the amount of childcare assistance the plaintiff required was reasonable. 

 

347. Mr. Shew estimates the total cost of child care for the first 18 months of the child’s life to 

be $51,415.95 to $86,580.95.  

 

348. In his report, Mr. Shew also opined that the plaintiff will require respite care until each 

child can be independent. He testified that respite care will provide her with a break due to 

her limitations. He opined that she would need respite care for 4-8 hours per week until each 

child is four to six years old.  

 

349. From 18 months to two years old, Mr. Shew estimated the cost to be $2,404 to $4,228. 

From two years old to four or six years old, he estimated the cost to be $9,614 to $33,821. 

 

350. These costs would not have been incurred without the accidents. In cross-examination, the 

plaintiff testified that she would not want to burden friends and family to ask for their help 

with raising her children. With the proper procedure in place to find the right childcare 

provider, she would utilize such services if available to her. Her history of utilizing services 

demonstrate the likelihood that she will use them in the future. 

 

351. The plaintiff’s future cost of childcare ranges from $63,433.95 to $124,629.95 for each 

child. For two children, her cost of future childcare is $126,866 to $249,258. 

 

352. For the past three years, the plaintiff has not been able to fully participate in domestic 

activities. She has only recently started to do more around the home such as laundry, but even 

with that she struggles still. She testified doing laundry will take her a few days as she has to 

rest in between folding and hanging stuff to dry. The plaintiff testified that, her sister has been 

helping out with laundry, but Dejan, her partner, does all the other housekeeping tasks. 

 

353. The medical and collateral evidence establishes that the plaintiff will require some 

housekeeping assistance in the future, particularly the heavier domestic tasks. 
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354. At trial, Mr. Shew testified that a reasonable amount of housekeeping assistance for the 

plaintiff would be 2-3 hours every two week. He based this on her living situation and statistics 

obtained in Canada and the US. He further testified that the hours needed may increase with 

moving to a detached home with a yard. 

 

355. In giving his opinion, Mr. Shew took into account that the plaintiff had some capacity to 

perform domestic activities now. She only demonstrated this capacity recently as confirmed 

by the testimonies of her collateral witnesses.  

 

356. Mr. Shew estimated the yearly cost of 2-3 hours of housekeeping every two weeks to be 

from $1,455 to $2,356. Until the age 85, using Mr. Pivnenko’s cost of care multipliers, the 

plaintiff’s cost of housekeeping assistance ranges from $49,944 to $80,872. 

 

357. Contingencies may be applied to the plaintiff’s claim for future care. Negative 

contingencies include the possibility that she may not continue to utilize the recommended 

care therapies from now until age 85. Positive contingencies include that, as her condition 

continues to deteriorate, she will become more reliant on medications and therapies in order 

to maintain any meaningful level of function. Mr. Pivnenko built in contingencies, such as 

survival rate and a discount factor, in his calculations. 

 

358. The medical evidence establishes that the plaintiff is emotionally vulnerable and at risk of 

deteriorating. This is a significant positive contingency. Moreover, given her history of 

compliance to the recommendations made by her doctors, the negative contingency is 

minimal. 

 

359. The plaintiff’s total cost of future care ranges from $318,033 to $565,930. Weighing the 

positive and negative contingencies, the plaintiff submits that an award of $500,000 is 

reasonable. 

 

In-Trust Claim 

360. The plaintiff seeks an award of damages on behalf of her family and partner to reimburse 

the time they spent caring for the plaintiff as a result of her injuries.  

 

361. The law of in-trust claims was recently summarized by Mr. Justice Davies in Hans v. Volvo 

Trucks North America, 2016 BCSC 1155, at paragraph 529 as follows: 
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[529]     Spouses or other family members who provide care or other services to an injured 

plaintiff are entitled to compensation for those services rendered over and above those 

what would be expected from the family relationship. 

 

[530]     In Dykeman v. Porohowski, 2010 BCCA 36, Newbury J.A. wrote at para. 28: 

 

[28]         Since Kroeker, it has been settled law in this province that “housekeeping and 

other spousal services have economic value for which a claim by an injured party will 

lie even where those services are replaced gratuitously from within the family.”  In 

Kroeker, such recovery was allowed under the heading of ‘loss of future ability to 

perform household tasks’, but obviously, damages for loss of such ability prior to trial 

may also be properly claimed and recovered: see, e.g., McTavish v. MacGillivray, 2000 

BCCA 164 at paras, 43, 51-7, per Huddart J.A.; West v. Cotton (1995) 10 B.C.L.R. (3d) 

73 (C.A.) at para. 25; and Campbell v. Banman 2009 BCCA 484.  The reasoning in 

Kroeker has been extended beyond “spousal” services to services rendered by other 

members of a family: see Boren v. Vancouver Resource Society, Dufault, McTavish v. 

MacGillivray; Bystedt v. Hay, all supra.  Such awards are colloquially referred to as “in 

trust” even though it is the plaintiff who recovers them, and British Columbia courts 

do not generally impose trust terms in their orders, regarding the loss as that of the 

plaintiff: see Feng v. Graham (1988) 25 B.C.L.R. (2d) 116 (C.A.) at 9-10; McTavish, 

supra. 

 

[531]     In Bystedt (Guardian ad Litem of) v. Hay, 2001 BCSC 1735 (at para. 180) D. Smith 

J, as she then was, reviewed existing authorities governing the factors to be considered in 

the making of “in-trust” awards. She then offered the following summary of those factors: 

 

(a) the services provided must replace services necessary for the care of the plaintiff as 

a result of a plaintiff's injuries; 

 

(b) if the services are rendered by a family member, they must be over and above 

what would be expected from the family relationship (here, the normal care of an 

uninjured child); 

 

(c) the maximum value of such services is the cost of obtaining the services outside the 

family; 

 

(d) where the opportunity cost to the care-giving family member is lower than the cost 

of obtaining the services independently, the court will award the lower amount; 

 

(e) quantification should reflect the true and reasonable value of the services 

performed taking into account the time, quality and nature of those services. In this 
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regard, the damages should reflect the wage of a substitute caregiver. There should 

not be a discounting or undervaluation of such services because of the nature of the 

relationship; and, 

 

(f) the family members providing the services need not forego other income and there 

need not be payment for the services rendered. 

 

362. The evidence establishes that immediately following the Second Accident, the plaintiff 

required 24-hour care from her family. For two weeks, she moved into her parent’s home, who 

then became responsible for all of the plaintiff’s personal care, cleaning and cooking. The 

plaintiff’s mother, took 2 weeks off work to care for the plaintiff and the plaintiff’s father, Mr. 

Grabovac, assisted her when he returned home from work each day, including carrying her 

from her bed to the washroom.  

 

363. When the plaintiff returned to her Kitsilano apartment two weeks later, despite being in 

his final semester at UBC, Mr. Posavljak took over the plaintiff’s care. In addition to doing all 

of the cleaning and cooking, Mr. Posavljak helped the plaintiff mobilize around their 

apartment, took her to treatment appointments and even shaved her legs. Mr. and Mrs. 

Grabovac attended the plaintiff’s apartment at least 3 days per week to clean and cook for 

their daughter and also bring her to therapies. 

 

364. Between May and October of 2018, the plaintiff returned to living at her parent’s home as 

she could not be on her own and Mr. Posavljak was moving to Seattle. Mr. Grabovac took at 

least 3 days off per week for 3-4 hours to bring the plaintiff to and from treatment 

appointments. Mrs. Grabovac continued to care for the plaintiff after her work-day, including 

washing her hair and shaving her legs. 

 

365. In October 2018, Mrs. Grabovac again took time off work to accompany the plaintiff to 

Serbia to attend a pain rehabilitation hospital for 4 weeks. In May 2019, the plaintiff returned 

to Serbia, accompanied by her father. He took 5 weeks off work to ensure that his daughter 

was able to receive this care. 

 

366. In Hans v. Volvo (supra), Mr. Justice Davies used a sum of $25/hr for the cost of 

replacement services in the in-trust award and noted that this sum was consistent with the 

future cost of care report and the wages actually earned by the plaintiff’s family members.   

 

367. Applied to the present case, the evidence establishes that the plaintiff’s parents and 

partner provided extensive care to the plaintiff that was directly related to her injuries.  In the 

first few 4 months after the Second Accident, they spent approximately 6 hours per day looking 

after the plaintiff.  By the summer of 2018 to present, they have spent a minimum of 2 hours 

per day looking after the plaintiff.   



65 
 

 

368. The plaintiff submits that a reasonable award for the value of gratuitous services provided 

by the plaintiff’s parents and partner is $50,000. 

 

Special Damages 

369. The plaintiff has incurred out of pocket medical and related expenses (“Special Damages”) 

for the treatment of her injuries from the Accidents as prescribed by her medical practitioners. 

Such expenses would not have been incurred absent the Accidents. The Schedule of Special 

Damages is found at Exhibit 3, Tab 1H. 

 

370. The rationale for Special Damages was summarized in Brown v Gill, 2021 BCSC 1734: 

[58]      The notion of “special damages” refers to compensation that an injured person is 

entitled to recover for the reasonable out-of-pocket expenses incurred as a result of the 

accident: X. v. Y., 2011 BCSC 944 at para. 281 and Milina v. Bartsch (1985), 1985 CanLII 179 

(BC SC), 49 B.C.L.R. (2d) 33 (S.C.) at para. 78. 

[59]      A convenient summary of the principles applicable to the assessment of special 

damages was provided by Mr. Justice Basran in Manhas v. Jaswal, 2020 BCSC 586 at para. 

86, and is reproduced here: 

 Claims for special damages are subject to a consideration of reasonableness, taking 

into account the nature of the injury sustained, once causation is established. 

 Medical justification for an expense is a factor as to reasonableness, but is not a 

prerequisite. 

 Subjective factors may also be considered such as whether the plaintiff believes the 

treatment is medically necessary. 

 $0.50 per kilometer is a reasonable rate to attend treatment. 

 

371. Over the course of his treatment of the plaintiff, Dr. Parhar recommended massage 

therapy, physiotherapy, kinesiology/personal training, chiropractic sessions, acupuncture, 

occupational therapy, naturopath massage therapy, subacrominal-subdeltoid injection, 

cervical medial branch block and various medications to address her chronic pain and 

psychological issues. The plaintiff testified that the treatments she has consistently attended 

have helped her make incremental improvements and maintain a plateau in her functioning. 

 

372. At trial, Dr. Parhar explained the necessity of the plaintiff utilizing these treatments and 

medications to maintain her current level of functioning. If such therapies were pulled back, 

Dr. Parhar testified that the plaintiff will “spiral down” and regress. 
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373. Ms. Rhiannon Evans, occupational therapist, recommended that the plaintiff use a taxi 

account to increase her access to consistent psychological treatment. The plaintiff testified 

that she only utilized public transportation – the SkyTrain or taxis – for treatment-related 

purposes. 

 

374. Dr. Parhar testified that he understood the plaintiff’s frustration that the treatment she 

was receiving in Canada was not resulting in any significant improvement of her condition. Dr. 

Parhar did not discourage her from seeking treatment in Serbia, explaining that patients with 

chronic pain are desperate the find a solution. The plaintiff was willing to do whatever was 

necessary to get better. She testified that the treatment she received in Serbia resulted in 

some improvement, most notably, her needing to use her cane less. 

 

375. Mr. Grabovac, the plaintiff’s father, testified that he spent approximately $20,000, once in 

2018 and again in 2019, for the plaintiff to attend treatment at a specialized hospital in Serbia. 

He paid for the plaintiff to sit in business class so that she could make the 11 hour flight. Both 

trips were approximately four-weeks.  

 

376. Mr. Grabovac’s bank statements related to the 2019 Serbia trip were included in the 

schedule of special damage (Exhibit 3 Tab H; Exhibit 12). They include the cost of airfare, meals, 

transportation, treatment and medication. In total, the 2019 trip cost $14,731.91. 

 

377. Mr. Grabovac testified that he did not expect to be reimbursed for the plaintiff’s medical 

trips to Serbia. As such, he did not save the receipts or bank statements related to the 2018 

trip. Given that the plaintiff’s stay in 2018 was for the same length of time as the 2019 trip, her 

expenses were likely similar. This expense was not included in the schedule of special damages, 

but the plaintiff makes a claim for $14,000 related to the 2018 Serbia trip. 

 

378. The plaintiff claims $60,690.95 ($46,690.95 plus $14,000) in special damages.  

 

Summary 

379. The plaintiff claims damages as follows: 

Non-Pecuniary Damages: $ 225,000  

Gross Past Wage Loss: $ 350,000  
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Future Loss of Income: $ 3,500,000  

Cost of Future Care: $ 500,000  

In-Trust Claim: $ 50,000  

Special Damages: $ 60,690.95  

TOTAL: $ 4,685,691 
 

 

 
380.  The plaintiff additionally claims tax gross up and management fees to be determined 

after the pecuniary is award is finalized, interest pursuant to the Court Order Interest Act, 
RSBC 1996, c. 79, and costs and disbursements, to be agreed or assessed.  
 

381. All of which is respectfully submitted this 9th of September, 2021. 
 

 

_______________________________  
Marc Kazimirski and Julie A. Gagnon  

Counsel for the Plaintiff 


